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TO THE 

FIRST EDITION. 



The subjects discussed in the following Essay 
have of late years engaged much of the atten- 
tion of those persons whose chief business lies 
in Lloyd*s ; and for this reason hopes were 
entertained by the writer^ that some one among 
them^ who might be pcMnted out as compietent 
to the undertaking, would have given to the 
commercial world the result of his experience; 
mid thus have been the means of putting to 
rest at least some of the important questions, 
which for want of authority to refer to still 
remain unsettled, or open to discussion. 
. It is now above thirty years since any thing 
written expressly on the practice of insurance 



VI PREFACE; 

> West eit'f has appeared ^. If such publicatioits were 

^'^^^' more frequent, we should probably not be io 

the state of uncertainty on immy points which 

we now are ; for it is by the comparison of 

opinions and ideas/ that coitect princi|des are 

ascertained. 

In the absence of any practical work of late 
date, th6 writer has thought proper to go be* 
fore (he public ; and it may not perhaps be 
deemed irrelevant to state^ that this £ssay WM 
originally intended as part of a }^ Treatise m 
the Practice of Insurance," Sec* for . which bd 
has been many years collecting materials. T^ 
that work the writer has devoted much of bif 
attention, with the hope of making it worthjf 
the public eye ; but he has hith^o, from v^ 
rious causes, not the least of which is the uor 
settled state of the pr!Bctice> been preventeii 
from completbg it. 

It will be pcradved that the subjects ti^tM) 
of m this Essay ane chiefly those nieotiQa^ by 

the PfiovisioN4L Committee OF husnYjyf^ 






pmEPAeE^ vii 

impageSS ^^Aeir Rsfo&T of the I9ih Jufy, 
l$U. 

t 

Much has beai said io favour of establish- 
iiig a code of insurance laws, similar to thoise 
promulgated in foreign countries; but it is 
aip^hended that £3w persons of experience in 
lioyd's willy on consideration, be disposed to 
neommend such a measure. It would per* 
hfps be extremdy difficult, if not wholly im-^ 
piMticable, to make positive laws to suit every 
case ; and it is dodi>tful whether, if sucb were 
SQttde, they would be Ibund to answer the purr 
jKweof preventbg Kt^ation ^ The object, it ' Manbaii 
is^ccinceived, would be more readily, and better p"'* ^'"^ p-*^* 
attained by the mode above pc^sted out:-^ 
that of men of experience communicating their 
knowledge to the world. An attampt Was 
indeed made in the year 1747i to procure 9xi 
act of parliament *^ for the better regulating 
of Aaiun&ees on ships, and on goods laden Ifti^H^!^ 

Com, V* 24. 

^theraoQy and for preventii^ frauds therein ^,'' p- ^97, and ut 

Appendix ili. 
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&e. Leave was given, and a committee wra 
appointed to prepare and bring in the bill:; 
but it is almost unnecessary to observe, that it 
did iEK>t pass itifto a law« 
' The practice of insurance (as relative to the 
apdjiistment of claims^ arising out of tlie con* 
tract,) which ^ might from its . intricacy be air 
most denominated a science, is still but im- 
p^ectly understood ; and^ like every thing 
dependent on custom and precedent, its im^* 
provement will be but gradual, until repeated 
examination and discussion shall have fixed it 
On solid princijdes, and have secured to them 
that universal suffrage which vrould .probabiy 
never be yielded to the result of the delibe- 
rations of any particular body of men. 

' The great and only end of insurance^ w 
k^own to, and quoted by every one, is indent 
nity; and the great difficulty in the practice 
is, in -SO accurately adjusting the claim ^of the 
merchant oa the underwriter, that each pafty 
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« 

may be liatisfied ; — rthis, ' bowevef, will ti^ver 
be, till the principles and the practice ■ of in-* 
surance are more perfectly, and are equally 
well* understood by both. It is indeed neces- 
sary always to bear in niind, that the general 
infiportance and even the particular utility g€ 
insurance, can never be so well .maintained, as 
by preserving the purity of the principles on 
which it is founded : — ^in this, the assured and 
the insufer are equally interested. 

« 

If the writer should be so fortunate as to 
place some of the subjects of which he treats 
in a clearer point of view tlian that in which 
they have been generally seen, his object will 
be attained. He has not the vanity to imagine 
himself capable of communicating any thing 
new to those who are well initiated in the prin- 
ciples and the practice of insurance : to such, 
a work of this nature must be useless ; but he 
has at times had occasion to remark, that the 
commercial Community in general possess 
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much less mfarmation on this subjeet timn is 
required from its importance to their interests. 

In an a^^en&xia ^ven a Ust of the foreigii 
lawsy and of the foreign and English writers 
on insurance, and on maritime law; which' 
may be serviceable as showing the sources (MT 
our informatioUi should this essay survive the 
present day* 



New City Chambers, 
7th August, 1813. 



3^teface, 

TO THE 

SECOND EDITION. 



The writer xsannot allow this edition to go 
forth without expressing his gratitude to his 
friends in Lloyd's! and to the mercantile public, 
for the favourable manner in which they re- 
ceived the first edition of his Essay. This 
feeling has induced him to dedicate a great 
portion of his time to the correcting and en- 
larging of the present one. He hopes he shall 
be pardoned, if it should be thought that he 
has gone to too much length on the subjects of 
which he has treated, when he has the high 
authority of the learned and judicious Mr. 
Justice Park, for saying that these are, " of all 
others, the most intricate and perplexing in 
the whole law of insurance K'' ^y%v^* *«• 
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The writer found from the remarks of hiis 
friends, that he had not in the first edition 
been so fortunate as. to make the distinction 

« 

sufficiently brosEd between^ the Articles coming 
under the head of general average, on which 
there is no doubt ; and those which are dis- 
puted or doubt;fuL He has now endeavoured 
to remedy that defect, by separating the arti- 
cles, and marking the! two classes ^fferently 
from each . other :— rthe first class witht a w* 
. meraly the second with a' letter. 

• Before closing this preface, the writer begs 
leave to point out to the attention of the com- 
mercial world, and particularly the Committeie 
of Uoyd^s, some subjects treated of in the 
£ssay, which are not yet considered as settled. 
They are as follow : — 

Part i. ch. i. § !• jirt. 2. [a] Ship purposely 

run ashore^ to avoid being driven ashore. 

« 

Idem § 2. Apportionment of General Average* 
• p.75, 3d Edit. Idem CH. II. § 1. (Note, p. 76)'.' The demand 
of Seamen's Wages in case of the voyage accidentally 
ending short of the chip's port of destination* 
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Uem^ 3. Art* 8. Sales of Whole Packages of 
manufactured goods^ when only part is damaged. 

Idem CB* III. [viii.] Damage done to a Ship by 
engagement with the enemy. 

Part III. ^r/. 3. Apportionment of the Interest^ 
and Return of Premium on policies on goods after 
the risk has terminated. 

Part iv. The questions arising out of the Memo^ 
randum of Warranty at the foot of the policy. 

Apfbndix II; Statement of particular average 
on Manu&ctuired Goods. 



■»*•■ 



At the suggestion of the Committee, for 
which the writer ti^kes this opportunity of ex'^ 
pressing his obligation, he has added a copious 
INDEX to this edition,-^which he hopes will 
be useful to his readers. He has also prefixed 
a Table op Contents, which will serve ^ 
a short analysis of th^ work* 



)^ew City C9iaiBiiew« 
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TO THE 

THIRD EDITION. 



The unprecedented short time, for a com- 
mercial work, which has elapsed since the 
publication of the second edition, again calls 
for the author's grateful acknowledgments to 
the mercantile world. He would have thought 
it necessary to apolo^se to the purchasers of 
the Jirst edition for the alterations made in 
this and in the preceding one, — ^were it not 
that the still unsettled state of the pr a ct i ce is, 
he ima^nes, sufficient to justify bim« 



New City Chambers, 
?5tti July, 1817, 
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PART I. 



(©£ abetage* 









The books written on the law of Insu^^ajica 
and the onlinances of foreign countries ^lir' ^ 
form, us that there are three kinds of Average^ y . 
viz.-— -General Average, — ^Particular Average, . ^ 
-—and Petty Average. 

The word " Average," when applied to Ma- 
ritime Commerce, is said by CowelU, to mean « Coweii's h- 
"^certain contribution that merchants and '"'"'"* 
others proportionably make towards the losses 
of such as have their goods cast overboard for 
the safety of the ship, of the goods, and of the 
lives of those in the ship, in a tempest ; and 
this, contribution Sjeems to be so called, beT 
cause it is proportioned after the rate of every 

B 
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man's average^ or goods carried *." In gene- 
ral, the meaning of the term is " a medium ; 
^ jobn9oii»8 or a mean proportion i." 

* The writers on Insurance are not agreed as to the 
etymology of the word " Average."— Mr. Serjeant Mar- 
* Marshall* ghall* quotes Cowell, who considers it to be ^^ derived 
l». J. n. 1^^^ ^^ Latin word — averagium ; which comeft from 
the verb merare^ to carry y?-^And originally signified 
a service whieh^ the tenant 4>wed to- hts^lord by hofse 
or carriage. It is said to have been introduced into 
commerce, to^sfiaW. the proportion and allotment to 
be paid by e^efj^ nw QceordiAg te his goods camecit" 

3 Millar^ p. 334. Millar' tlfiptotiie word is derived from the Saxon I3ea^p 

t. e. Uttf,*«wnich corresponds with a word of a similar 
i^pund*in all the Teutonic languages, pronounced with. 

4 Johnson's ^.^tm^Ymute^; — hence the word ha/vers, partners i ani} 

ic^tonary^ jjj^^j,^gg^ ^^^^^^^ Ha/verage, or average loss, 

.-.^ \ therefore, means a partnership loss. Perhaps the opi* 

,. %-V'* i^QniifUiisbekigthe most qotreetd^vaticA, may meet 

^ **"/*.* with some confirmation from the word being wri^en in 

.*'' tfieGerman; (a self-derived language,) Haveri^. In the 

Dutch, it is Averie; in the French, Avanex in the Italian 
and Spanish, Avericu If any person be particularly cu>- 
rious On this subject he may consult M. L. Boxhorn, 
(in lesser t, ad Arnold, Finmum J. C) who pretends to 
trace back the word to the Arabians and Scythians, 
from the latter of whom he says the Germans received 
It, and the French from them. Q. van Weytsen, in his 
Treatise on Average, says that the word is derived from 
the Greek )3a/^;, (which signifies <mr/f, or weight, trou* 
ble^ charge,) and having th§ privative prefixed, mak^n 
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Of the three kikids of average mentioned 
above> the ^rst is the only one properly ehti* 
tied to the appellation. --^The second h made 
use of by foreign writers, merely in opposition 
to the first, or as a means of showing that the 
damage incurred is a partieuiar loss^ and is 
not, therefore, a subject for gena'al contribn^ 
tion ; i. e. it is no average at all K The third • sir w. scott. 
is composed of some of the petty and ordinary lup. p.* 293, 
charges of the voyage; and it might as well, 
therefore, bear any other name as that of ave« 
rage. It is only in that case where the term 
is bever used, that the appellation would be 
correct ; — that is, when any charges specifi- 
cally attach to the cargo : — if in such a case 
the ship be a general one, the shippers must 
all bear these charges in proportion to the value 
of their goods ; and thus this may very properly 
be distinguished from a general average, and 
the term " particular average" may be correct. 

a^oLpof [aharos or avaros) — ^without charge, which word 
is made use of when a vessel having made a jettison ar- 
rives without its entire cargo. — Be this as it may, it 
would re(}uire some boldness for any one to assert that 
he had found the true etymology of the word* after the 
very learned author, Emerigon^ having declared that* Tfatiid^Aisu" 
it is not yet discovered, and that it is probable it never ^^^^^: ^^°*' ^* 
i will be. 

B 2 
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But tins b not the w$ty in which it \& applied 
in Lloyd's ; there, a particular av^age on 
goods, means, a partial loss in their value, OQ* 
casioned by sea damage, 

Ay;erage properly means,-— a contribution 
inaxle by all the parties concerned in a sea ad^ 
venture, to make good a specific loss or ex-' 
pense incun:ed by one of them for the general 
benefit 

The custom ijs of very ancient date ; for it 
has a principal place in the laws of Rhodes ; 
which were, it is said, formed and promul- 
gated nine hundred years before the Christian 
t^ra, and were aft^wards adopted by Justinian 
« Dig«storum into his Digcst ^. It has been iustly said that 

lib, Xiv. tit. 2. , . ^ ^ • . ^ , , Ml t , ' 

Dfiege RhodiA ^^ the wisdom and eqmty of the rule will do hci- 

dejnctu, ^ • ■ ' 

seideo, De do- nour to the memory of the state from whos^ 
lib. 1. c. 10. S.5. code It has been derived, as long as maritime 

Huet, Hisi. du i n ji o 99 

com. des Anc. commercc shall endure*, 
« Abbott wi From the above definitions it may be infer- 
p. ST^' * ^' I'^d, that the word is noi applicable in any case, 
in the first instance, to a policy of insurance ; 
but that it is more properly connected with the 
rights and duties of the ship-owner and the 
merchant. The apportionment indeed, for the 
general contribution, is made (or it ought to 
be made) without a reference to any policies 
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being effected. — ^The positive contract of in- 
surance * is of many centuries later date than 
the implied contract of avierage *. ■ Grotimjib. «. 

It may be remarked, that the word " ave- 
rage" d6es riot once occur in the body of a po- 
licy of insurance. In the memorandum of war- 
ranty at the foot of the policy, it is mentioned 
as distinguished from general average. 

All losses not total are said to be average 
losses? ; and so the courts of law in this coun* • Potbier. tv. 

. , if^t Com, d*Asu 

try use the term. c 3. n. 1 1«. 

• We do not kiiow when the practice of Insaraacev 
commeuced in this country ; butQuinlin van Wiejtpen, 
who published \m judicious TraiU ies Avaries in Hoi* 
lapd as far back as 1563, places London before Ant- 
werp— -for speaking on a matter where the insurers are 
liable, he adds ** suwant la coutume de Londres et de la 
B99me tjkivers^^ From the author thus quoting the 3 Q.vanW.p.97. 
custom of London as an authority, we may reasonably 
infer that the underwriters of this great city were, tnCo 
hundred and fifly years ago, as they are at the present 
day, pre-eminent of all others. It is worthy of observa- 
tion, that this writer and others after him place the in- 
suf ^ in the situation (in regard to the protection of the. 
l^w) of pupils or infants— be says, ^ VAssureur qui est 
protend ou ttnufar tout commfjtn fupUUi' 



\ 
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CHAPTER L 



OF GENERAL AVERAGE. 



So much has been said od this subject by the 
ancient and the madam writers on Marine Law, 
that it may not be necessary to go. at length 
into the question ; particularly as such a dis- 
cussion would be out' of its place in an Essay* 
It is therefore my intention chiefly to consider, 
^--tvhat constitutes a claim to a General Can^ 
iribution; and the Nature and Value of the 
Interest to contribute. 

Sect. I. 

OF GENERAL AVERAGE LOSS. 

A claim for a general contribution may arise 
from two cai^ses : — Firstj — ^from a sacrifice 
deliberdtiely made of the property of one of the 
parties concerned in the adventure, for the be- 
nefit of the others ; and whereby his loss is 
directly converted to their gam ; — ^for this he 
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has a r^ft to claim Restitution^ ;—^ccording i mg. teg. 
to the equitable maxim of the civil law, Nemo p! ' *'^ 
debet locupletari aliend jacturd ; — " no one^Tord!'^'^ 
ought to profit by another's loss*." Secondbf, ata^weytsen. 
a claim mny arise from expenses incurred, or ^^tfu^vui. 
services performed, by 6ne party,— (^* g, the m^-^m^ p. 55. 
ship^master,) for the general benefit; — and for J^JJ^*"'!^^. 
tills he has a right to claim a Recompense. But ^*^*^ 
where neither of these principles wiH apply, Boi«n«oo. 

C« I X. U Oaf* 

tto contribution ought to be demanded. ■• "BAinKe^pr.Bq: 

The requisites necessary to make valid a §2. 
daim of this nature are as follow :-~When MHiar/p. 335^ 
'Mestituiion is demanded, — the ship must be fi^eck^/o. 90.' 
m actual distress; the thing intended to be ' 
destroyed must be expressly selei^ed for that 
purpose ;— the sacrifice must be made preme^ 



* That this maxim is not always to be construed lite^ 
raUy may be illustrated as follows : — ^if of two ships la- 
den with com one be lost at sea> the corn on board the 
one which arrives may sell at a higher price, and thus a 
profit will be gained by another's loss. It appears there^ 
fore that this maxim, like most general maxims, is apt 
%o Mblead by belAg too isonipr^aasive. ReflectiBg on 
thii^ sij)}ect we find.tbiit nothing which a man ^qquires 
Ify his own means, or by accident, however connected 
with the loss sustained by another, will ever, indepen- 
dently of some personal connexion, bind him to make 
bp that loss out of his gain*. * * Kaimcs' Pr. 
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ditiCtedly and deliberately; and the eiid ia view 

}nu3t be jQo -other than that of tive general pre^ 

» Q. V. wcy t. n. 3ervadon i . Abstractedly considered, the tmnd 

p. IS.Stracc. (/e "^ 

Nov. p. 2. n. 19. and ag^cv .of man must be employed *,-^the 

<f Abbott, p. 355. , , , , /. . , i 

act must l^ {^receded by foresight, and attend^ 

ed by Yoiition.-*-And, moreover, it mus4; have 

the desired effect,, i. e, the vessel must be pror 

8 Leg. Rhad. seized ^. It would be going too far to say that 

I. 4. § 1. ^ . 

ord.Fr.'dujff its preservation must be the direct c<»i$equeQce 

srt. Id* 

Potb. c. de L. of the. act,-^for of that no one can Judge jr-^ 

♦ Li^.R/iod. but it must be preserved at the time^. For, 
Le Guidon, cd. if the whok foe lo^t, there can be no claim for 

art' 2S. 

Wh. p. de l: restitution ; nothing having been gained by the 

Emer:c.*i*2; * loss, jdud neither party being better nor worse 

oi^!'Fr. ut sup. for the sacrifice. But it is said, . that in all 

& For. ord. ^^^^g p£ ^ sacrffice for the general good there 

must be a sufficient cause. For if jettison (e.g*) 

foe made on a false alarm, it cannot besaid 

^bat the jettison procured the safety of the vies^r 

sel^'ettison cannot therefore in this case give 

* Poth. a lie z. rise to contribution*. When Recompense isi, 

Hi sup. . , 

plaimed it must be clearly shown that servic^$ 
Jhave been performed out of the ordinary course 
of tho voyage ; and which hsud no partial ad-^ 
vantage in prospect, but were absolutely in^- 
tended for the general benefit. 
Thuis far a3 to the genial principle of ^v^t 
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rage GontrilMitioa :— rThe following alrrides 
contain,-^^IRST, tbtj causes of general ave- 
rage claims^ as they may be collected from the 
foreign laws and ordinances :; the ancient and 
modern writers;, and: the practice, of the pre- 
sent day ; on which there is no dispute : and 
Secondly, — those cases which are unsettled 
and doubtful — or are not allowable by the law 
of England, 



Article I. Of the Claims for General Ave- 
rage Contribution on which there is NO 

DiSPUTBr 

[1.] Jettison ^ — The most ancient and » Dig, i. u. 
Jegitimate sburce of general average contribu- Leg, oier, s.' 
tion is Jettison. The justly famous digest of Q!^TanV4ii 
Justinian (before mentioned) under title ii. of stracc Tr.de 
the fourteenth book, adopts the laws of Rhodes ZTityl'jull' 
on Jettison. By them it is decreed that, " if tp ^^^^Jj' ^* ^ 
lighten a ship in distress ^ jettison be made, w^ke'tf ^255 
that which is thrown away fqr the general safe^ ^rt%^ "7 ^' 
ty shall be restored by a general contribution." ^^^^' ^^^ * 
It was the custom in former times (according 5'"«''-«ts»Pt 
Xo the simplicity of ancient commerce) for 
the merchants to sail with, and take personal 
i^bargp of ii)eir gpodst To this custom, that 
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ancient coUectioD of ^^ the usages of the sea,-^^ 
the Cansolato del Mare\ and the foreign' ot- 
dinances alhide when they provide that if the 
merchants be on board their consent shall be 
asked before the jettison is made ;— but it is 

? // Consolaio dd Mare, from Consulado, (Spanish) a 

Consular CourL 
It is a matter of surprise that this code of laurs or 
rather ancient collection of sea customs^ which has ap- 
peared in most of the European languages, has neter 
(as I can learn) been translated into English. 

'^ The above title seems to have been gi^en to it in the . 
fifteenth century— for Alexander Raudense^ who wrote in 
1491, says that this collection was called 'Barceloniaa 
laws.* Cehllesy however, a Catalan, who printed an edi- 
tion in the year 14945, calU it in his preface ^ Consulat.' 
Perhaps from the Consuls at Barcelona having used the 

> Beacher,p.45. work as a code of maritime law >.*' 

lit infra. rj^^ ^^^ ^^ Cowttia^' has only 294 to 296 Chapters, 

but some of the Castilian, German, and Italian transla- 
tions have 361 to 365 Chapters ; or, as we should call 
them, ^< Articles/' Cataregis published an Italian trans- 
lation, (Venice, 1566) with excellent commentaries by 
liitnself ; and in 1577 Meyssoni published a translaticm 

• Emtt^gcm, in t^ French language; this was reprinted ih 1(S35^ 
G. B, Pedrezxano also published an Italian translation 
(Venice, 1599). An Italian and Dutch edition was 
printed at Leyden in 1704. — ^A French translation, said 
to be from the original Barcelonian edition of 1494, — 
was published in 1808> at Paris, by P. £. Boucher-f the 
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ttdded, if tbey refuse, the master may proceed 
>vithoutit^. Because it is presumed the mas-> nc<m.dei 

J , . , . ' . Afar.c.9l. "^i 

ter aod.his crew have more experience m ma* comtrvar 
ritime affairs than, the merchants * ;t— and, Q. p.* 8?" ^**^^ 
van TVejftsen says, " because every one is most « SL'^r"' "'** 

Valin, Pothier, 
Edfier. tur L m, 

writer quoted d)ove. The two lattefr editions 9te in the * V»*''*> ^^ •"?• 
13>rarj of the London Institution as are Roccus and 
Mynkershoeh mentioned below. 

So early as the thirteenth century this code is said to 
have been received as law in Italy, the Greek empire, 
Franoe and Germany ; and most of the marine laws in 
3pam, Italy, France and England are borrowed from it', ^ Bmerifcon nt 

sup. vide Grut. 
Dejure M, 1. 3, 
"^^^^ c.l. §5. n. 6. 

Vionius in 

A selection from several of the foreign writers on in- p^^^^j^^f)^;. 
surance and maritime law might be useful to the practi- Marsh, pre), 
timiers in Lloyd's, few of whom would take the trouble 
to go through the works themselves, scnne of whidi are 
bulky and voluminous* 

Among others may be particularly mentioned the 
following* : — 4 Vide infra 

The Digest, Book xiv, title 2- ( De kgia Bhodia de Appendix h. 
jactu,) 

Roccus, {di Navihusy t!t Naulo,) 

jBYNKEa«HO£K, ( Quicstionum Jurts FnVa/i— Lib. iv.) 

QuiNTiN VAN Weytsen, {Traiie des Avartes.) 

Those parts of Valin {Commentaire sur rOrdonnance 
de Louis XIV* touckant la Marine, donni d FoniainbUau 
du mots d'Af^y 1681.) Of Pothibr, ( Sitppkmeni au 
Traiie du Contr&t de Ltnmge, et Traiti desCwUrAis d*As^ 
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• Q. van weyt. leamcd in his own trade or calling ^" Jetti- 
son may be made, generally, in all case9 where 
the ship is in distress : but the chief causes 

surance) and of Emehigon, ( Trailed* Assurances) which 
relate to the general prmciples of Insurance and 'Mari- 
time Law. 

RoccuSf Bynkershoek and Valmy are particularly no- 
ticed by lord Mansfield, in his excellent observations 
on the judgment of the court of king's-bench on Insu- 
rance cases. 

The Cbiuoia/o del M4tfey Locceniusy (who I believe is 

meant in Burrow's Law Reports by ^^ Coccenius" ^) and 

Bynkershoehy are also frequently quoted by the present 

learned judge of the Court of Admiralty. The CoiisQ^ 

laio del Mare he considers as a book of great authority. 

It is often said in Lloyd's th^t foreign authori^ is 

useles to us, — but it should b^ generally known, that d 

learned jiidge, whose legal knowledge canot be doubted, 

(Mr* Justice Lawrence) has said, ^< the opinions of £>r 

reign writers should have great weight with U8> as thej^ . 

doctrines form the greatest part of our laws on the sub- 

* 2£«st'si2^. j^^^ ^^ insurance*." It may be said with great truth| 

{». 547. ^^^ before a pesscm can be well-grounded in the prirf 

dples of insurance, he must have read and studied th^ 

foreign ordinances and foreign writers, from whom we. 

derive almpst all our knowledge on this (to us as a 

commercial pation) most important subject. 



* By Coccemus could scarcely be intended Cocceius i'^for neither 
father nor son wrote on iniurance — the ^tber was an eminent 
French writer on public law and public rights^— the son onl^ edited 
)ii« father's worl(fi. ■ , - 
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ate, to lighten the ship at sea in a storm,— or. 
when pursued by an enemy, — or for the pur- 
pose of floating her when she accidentally gets 
aground. In all cases of jettison where con- 
tribution is expected, the goods thrown over- 
board must have been stowed under the deck, 
none can be demanded if the goods lie upon 
the deck, — ^though if saved they must bear their 
proportion i. Another exception has been made » For. Laws & 

• I • 1 /• 1 •ii /*i 1* Ord., &c. &c. 

to contribution ; — ^the want of a bill m lading, 
which it is said makes it presumable that the 
goods have been put on board without the cap- 
tain's knowledge 2. If on the jettison being « Poth. ut sup. 
made, the ship continue her course, but be^*" '^^' 
afterwards wrecked, what is saved from such 
wreck must contribute to make good the jetti- 
son 3. But on the contrary, if the goods jetti- » l^- «w. 
soned be fished up, and taken on shore, and fuc?," &c. 
the vessel proceeding on her voyage is after- art ^l] "' ^* 
wards lost, — the goods saved shall not contri- viiTtVi PecL ' 
bute towards such loss, because the loss of the ptr! cm. 
vessel arose from an accident*. And in like* Leg,Rhod. 
manner, for the same reason, if goods be put a. van Weyt. 
into boats or lighters to float the ship when KaimW Pr. £9. 
aground, or to enable her to pass over any flats 12/2: 
or shoals, and the boats be lost, this shall ])e 
considered as a jettison, and the remaining 
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property must cantribute ; — but if the sbip 

should be lost and the goods in the boats be 

saved, thien the owners of such goods shall not 

contribute : for it is said, the lightening of the 

ship vm» in consequence of a mluntary and 

1 Vide infra deliberate d^ermination i, and was done for 

*^Le^, Rhod. the good of the whole ; but, as in the preced- 

^L^mth. 55. ing case, the ship bdng lost was in consequence 

p/sT ^*^^^' of fttt accident ^. The master having had just 

Sr'xxif^.^'?! cause for the jettison shall be exonerated, but 

stracc. De ^* ^^cs not givc rfsc to Contribution unless it 

Moifo^^t 12^^' ^^ ™*y appear almost unnecessary to ob- 
Eraer. c. 12. gerve, that ship's stores thrown overboard, must 
V ^ o T' ^^* ^^ ^ made good > by a general contribution ^; 

3 Leg, Rhod, 

utsup. 

"Afercffwn [lI.T* DAMAGE DONE TO THE CaRGO; 

4 Leg. RkoiL by Opening the hatches to effect a jettison ; or 
ord" Rot 85. by cutting holes for more easily effecting that 

Bilboa, )2» 13. 

France «*tfe« pttrpOSC* 

An "6 . • • • 

Vai. Cm. It is very difficult in some cases (particu- 

Q. van Weyt, . ^ 

p* T; 

Emer. & Poth. rr« i « > it , ' 

ut sup. ' The value to be made good by general average con- 

tribution is that at whick the stores are or eanl be re^ 
placed^ — ^But when washed overboard or plundered th^ 
value to be paid by the insurer should strieitly be the 
cost; that being the value on which he received a pre- 
mium. 



krly 10 regard to pisriabablQ sui;ictes)> to dis« 
criminate whether tb^ daqaitg^ done t4 the car* 
go happens frpinthi^ ^\xm or £r<)mithe ship-^ 
piqg of sea& and. tjbe workiog of the vesgsel ; 
but when it is clearly ppo^ed.to be the c^use^ 
there, is no doubt that the loss should be made 
good by a gweral contributjpo. , 

: [ni.]> Damage done; xoxub Ship, Zy.» vi<ie Autb. 
cutting hoks to qffect a jettison^ or to let m$t''^ '°^* ^^ "" ' 
thcxvat^r. , 

* • ■ • 

[IV,] Gutting Fiu;)j«, OR&LiFPiNGFEOM 
Anchors^ to avoid runmng asfiok^e oranthe^ 
rodc^f or being run foul. ^ by others skips; or 
xvhen run foul of for the .purpose of getting 
^fmr> 

N. ..... • . . ^ ' ^ 

[v.i^ Cutting away the Mastts, Saiijs^ • x^. Rh^di, 2. 
Boats, &c. when the ship is in distress, and |,^'. p^^, 9^ 
the gmeral safety appears ta require such sa^ oS. R^ef'*^ 

i^^irPi For.Ori|m»iin. 

^^ryUXS.. Q.vanWeyt. 

On these t^ro last saurceS' of claiQi [m and ^mCT!?4«l*4i 
T?.] it may be reofiarked, tliat masters of ships ^^^•/^I'rf '^. 
fimAA be awAretbatitis notmeir^y themak- 1,^*^\^J^ 
ing use of the axe or the knife on the masts^' 
r^pes^ or jSails of J^ ship :which eonstitut^s a 



16 OF GENERAL AVERAGE. 

claim for a general contribution. — Nothing 
but a case of imminent danger will entitle the 
owner to make a claim of this nature ; and. 
tlie sacrifice must at least be the apparent cause 
of extricating the ship from her perilous situ- 
ation. Foreigners appear to expect that every 
mast that is sprung, or sail that is split, when, 
on a lee-shore, should be made good by a ge- 
neral contribution ; and more particularly if 
they are afterwards obliged to cut them away : 
but these losses may, and very often do hap- 
pen in the ordinary course of the voyage ; and 
it would be well for them to know, that it is 
not the custbm of this country to allow such 
claims, except perhaps in cases of very immi- 
nent danger ;— and even then indeed a loss of 
this kind ought not to be claimed as a general 
average, but is of the nature of a partial loss 
> Vide iot of the ship *. 

Shipt, part L Somc of the foreign ordinances^ say, that 
^'oni. R^tt. if a cable be cut or slipt to sail with convoy, 
Q, v^nweytsen, the value shall be brought into a general con- 

r» ft 

cksarcgis dMc. trfbution ; — but this is not the practice witli 

46. n. 9. 

Emtr. at sap. "^' 

With regard to the boats, it is said that they 
mu3t be cut away from the ring-bolts to which . 
they are lashed upon the deck, and thrown over- 
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boards For if outside the ship* they are in » Ord.Rott 
the same situation relative to the loss,vas goods » a van w^yu 
which are on the deck, and their value must 
contribute to a general average, though it can- 
not be demanded in case of loss. If however 
they were properly lashed to the quarters, it is 
customary to consider the loss by cutting away 
as general average ; but not so when hung to 
davits over the ship's stern, that being consi- 
dered an insecure place for a boat. 
' When a mast is carried away or sprung, and 
in consequence, the sails and rigging which are 
banging over the ship's side are obliged to be 
cut away, some foreign authorities say that the 
value^ after being thus damaged, shall be made 
good by average contribution 3. But it should » Or^. Koniifs* 
be remarked, that the situation in which these prd/copen. 
articles are placed by the breaking of the masty others, 
renders them of no value whatever. 



[vi.] Sails, Ropes, and other Mate- 
RIAts CUT up AND USED at seafoT the pur- 
pose of stopping a leak, or to rig jury-masts, 
or for any purpose where the^ general safety 
appears to require the sacrifice. 

No authorities are .requisite to show that this 

igra proper subject of general contribution. 



§ xx 
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[vii.] Loss ON THE Cargo obliged to bd 
sold for the purpose of paying the expenses^ 
incurred in* a foreign porty where the ship put' 
in in distress^ to enable her to proceed on her) 
voyage. 

It appears but reasonable that the sale of 
the cai^o should be adopted as the last re*> 
ord.Biib. source!, both' from thei^ being no means of < 
consulthig the owner, and from the apparent > 
impropriety and injustice of disposing of an-^ 
other's property without his> consent ; — ^but* in 
a case of urgent necessity, such as this, the 
maritime law will justify the master^. It tb^ « 

* From the judgment of the Admiralty court, on the / 
> 3 Rob. Adm. case of the Gratiiudine\ there appears to be no doubt 
as to the right of the master to sell part of the cargo in * 
a foreign port, in case of absolute necessity, and to en-' 
able the ship to prosecute the voyage. It was contended > 
in this case, that the master had no right to hypeithec^e* 
the cargo for the repairs of the skip; and also, that he 
could not bind the proprietors of the cargo in any case. 

Btit the learned judge determined, that in case of <^ in- 

» 

stant, unforeseen, and unprovided necessity, the cha- 
racter of agent, and supercargo is forced upon the mas- 
ter/' And to show his full and ccmiplete control^ oyer 
the cargo, {at sea,) the judge instanced the case of jet-., 
tison, wherein, if the lives of the crew cannot otherwise 
be saved, he may throw the whole cargo overboard ;^^ 
the only obligation will be, that* the diip shotild contri- 
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becomes necessary to m^ke some inquiry as to 
the subject of restitution. This should, like 

bute its average prpp6rti0ti^ : — ^by which means the lit- > 3 Rob. /tdnu 
tie that is to be taken as the remnant of the cargo is ^^^' ^' ^^^' 
preserved. And, in case of ransom, (though not legal 
m this country, ) by the general maritime law, the mas- 
ter could bind by his contract the Whole cargo. The 
^books ( Sir Wm. Scott obtoved) overflow with autho- 
rities, on the right of the master to sell part of the car- 
go — but it is to be noticed that tliis power does not ex- 
tend to the whole, because it cannot be for the benefit 
of the cargo that the whole should be sold, to repair a 
ship which is to proceed empty to the place of destiniia- 
tion.-— 'But the master may hypbthecale the whoie^;^ < 3 Rob. jlffm, 
which the learned judge considered as equivalent to the ^' **' ^^* 
sale 0fa part ^ 3 Idem, p. 264 

On a former occasion \ he stated generally, that the < i Rob. Jdvu 
master, under circumstances of necessity, has a right to ^' P* * • 
hypothecate etdier dhip or cargo^ or to sell the car^o, 
or to throw any 'part of it overboard. 

In. the eourS^ of the judg^ient on the Gratitudine^ 
Sir Wm. Scott observed, that where a ship could not 
proceed on 'hlH* voyage the master was empowered to 
traniShip the cargo "^ ; ^y^t, he added, (and it is veri^ mO' s leg, oigr, 
ierkd to he knewn iH Lhj/d^s) — « though empowered to o?d.*Fhmce k 
tranship, — ^heis hetdomid to tranship: — ^no such obU- Valin, &c 
gation cjxists according to any known rule of die xna- ord. Ant Rott. 
ritimelaw." ^^i 

. . 2 Mag. pp. 14. 

The Coniolato 'del Mare states, that if the master be 104. 
in want ofmoney for the u6e of the tessel, and oaniiot p^^g^ ^' 
procure it, and is in a place where there are no i3e- Abbott, p. 251. 

C 2 



20 OF GENERAL AVERAGE. 

all other cases where a sacrifice is made, bfe 
treated as a jettison — for it is the same thing 
to the merchant, when the goods are taken 
from under his controul, whether they are sold 
or thrown into the sea. If the ship arrive at 
lier port of destination, the loss occasioned by 
tlie sale at the intermediate port becomes also 
' a sulgect of restitution. But if the ship should 

* not arrive in consequence of a new accident, 

* and she should discharge her cargo at the port 
where she is obliged to put in, and she can 

. proceed no fartlier, then the value should be 
that of the like goods at such port,— for it is 
said in case of jettison — "the value is, that 
of the price current at the place of discharge 
where the contribution is regulated, which is 
either the port of destination, or the port at 
which the vessel is obliged to discharge, in 

* consequence of a new accident, which has 

*• ■ • • ... 

sources, (<^ in loco sterile":) then, if the merchants (who 

i 

are, with their goods) have no money, they must sell 
some merchandise for the purpos^of freeing the vessel. 
-—The merchant shall hoiwever be convinced that the i 

I 

proceeds are for the use of the vessel ; i, e. to enable 
1 II Con. d^ her to pursue the voyage*. The Ord. of Bilboa says, 
Mar.Tp, 1 ^. if ijjg captain cannot obtain money , on credit, or on 

bottamry — ^he may sell part of the cargo to pay his ex« 
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prevented her from proceeding any further 
on the voyage ^" And this appears reason- 1 pothier, Sup. 
able, for the person from under whose con- n. m. 
troul the goods are taken, for the benefit of 
others, ought not to be placed in a worse situ- 
ation than those whom he has been the means 
of benefiting. 

[viii.] Freight OF THE Goods ^oW/J>r 
the above purpose. 

It appears clear .that in this case the owner 
of the ship ought not to lose his freight — any 
more than the proprietor of the cargo the profit 
on his goods. 



It will occur to , every one in the habit of 
considering questions of this nature, that there 
is an essential difference between a claim for 
Restitution and one for Recompense. In the 
former case, e. g. in that of jettison^ if at any 
subsequent period of the voyage tlie remainder 
of the cargo be lost, there is no claim to re ^ 
place that part which was jettisoned— and the 
same if the ship be lost before the articles' sa* 
crificed were replaced. But in the case of ea:-, 
penses incurred with a view towards the gene- 
ral benefit, it is cl^ar that th^ ought to be 



n 
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naade good to ttie party, whether he be an 
agent employed by the master in a fbreign 
> Kaimes' iv. port, Of the ship owner himself *. The former 
is a case lying strictly within the adventure ; 
for if a part be sacrificed and tlie remainder be 
lost, — the whole is lost. But in the latter oase^ 
the expenses are extraneous^ and were incurr- 
red under an implied obligation of indemnity 
on all the parties ; — ^which is one of the dqtjes 
each of the parties who ^re joined in a seifc ad-s- 
venture takes upon himlself. 



Th^ following items come under the head 
of Recompense : — 

[ix.j PiJiofAGE on putting into- a port in 
distresSr 



[x.] Expenses op unloading the 
Cargo, either for the purpose of repmring 
the ship J or for floating her when she acci- 
dent alty gets aground. 

This is to be made good by general contri- 
bution; because the ship, cargo and freight are 
equally interested : — the ship that she may be 
fepair€>d;-^the cargo (in which is the freight) 
fb^t it tmy be preserved. It h different as 
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trefl^pects the unloacUqg the skip's starts, for 
with them the cargo and freight can have no 
.concern. 

' [XI.] Expenses OP getting the ship 

: OFF THE GROUND. 

Pothier obBcrves, after Valin*, in caSse of *Poth.5iip.cran. 

d. If.n. 145. 

I tempest, chase, or other accident : If to pre- vai. Cam, An. 

: vent shipwreck or capture, it be necessary to 

i run the ship into a harbour, not the place of 

' her destination, and which cannot be entered 

/without discharging part of her cargo, this, as 

-well as the expense of getting her afloat (if on 

' shore) are general average. But he afterwards 

'/justly observes^, — that when for the purpose • Pot'"* »t »"p- 

' of. running the ship into her port of destina* 

,tion it is necessary to lighten her, the. master, 

^who knew or ought to have known the capa- 

i city of the port to which he was bound, is in 

* iiaiult for having too heavily laden hex. It is 

'.therefore in this ease the fault of the master, 

. and in consequence not general average. 

[XII] 3 Hire OF extra hands to pump ' l East's Term 

THE SHIP, after her having sprung^ leak. 
[xiii.] All extra charges incurred 
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for the general good, dn putting into a foreign 

* ^f • ^^' port in distress ^. 
Moiioy, 2. 6. 5. The common law ^, as far as it has- had cog- 

Wellwood, tit. . ' . ^ 

fio. nisance of these cases, considers that all the 

&c. ' foregding charges together with th6 warehouse 

• ^TermRtp. , , ?. f 

jr. B. p« 407. rent and reloading charges of the cargo, ougllt 
to lie made good by a general cdntribution. 
The foreign laws are to the same effect No 
regular judgment has been given by the court 
of Admiralty ; (whose peculiar- province it is 
to determine these questions,) but on one oc- 
casion its bearing appeared to be towards a 

4 3 Rob. Adm. confirmation of the above 3 : on another oc- 

^*^' ^ * casion, however, it is admitted tliat in some 

cases " the expenses severally may be mattejr 

* 1 Uob.^rfm. of simple average *;" by which appears to be 

/iep. p.293. ^ ,. , . /* T 1- i» 

meant, according to the practice of, Lloyd s, 
and to the customary decision of the regis- 
trar and merchants in such cases, that all the 
charges incurred expressly for the general be- 
efit are to be placed to the general average; 
. y those incurred for the preservation of the goods, 

r^y> . a-^y^^ ^ ^^^Xo the cargo ; and the outward charges, where- 
>-^v^ ^y^-^-"^^ by rtie ship is again set forward on her voyage, 

to ^^ freight. 

None of these charges ought to be made 
good by a contribution, if the ship put into a 
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port merely in coiiscquence of contrary winds, 
or for the purpose of procuring water and pro- 
visions ; in both these cases the charges come 
' under the head of petty average. • 

[xiv,] The sum awarded, or agreep 

TO BE PAID TO SHIPS, BOATS, PILOTS, &C. 

h m 

for bringing a shipy when at sea in distress, 
into port. Also the charge of taking 

OFF ANCHORS, CABLES, &C. and RENDERING 

ASSISTANCE GENERALLY 1. ' SfatlQAnne, 

c. 18. 
3 Geo. I. c. 13, 

[xv.] Salvage to men of war, and topri- 26 Geo. il 
vateers for RE-CAPTmiEyr(?w the enemy^ — 
and charges thereon^, 

* Much abus^ has prevailed in the West Indies in 
cases of capture and re-capture : the practice was, till 
. lately, to sell both ship and cargo to pay the amount of 
salvage ; and the consequence often was, that the pro- 
ceeds lay for months, and even years, in the hands of 
the agent (as he is ci^led) of the Vice Admiralty cour^. 
It might be u^fi|l, however, if it were generally l^nowi^, 
that in case of re-capture the property by law reverts 
to the original owner, and is only pledged to the re- cap- 
tor for tl>e payment of the charge fot salvage ; which 
being done, the owner is entitled to restitution*. Tlje !,^***;?^ ^^' 
re-captor has no right to sell the property. If there 43 Geo. ill, 
were any difference about the value, the court would ^•^^^' 
order a .commission of appraisement ^ when so much ' ^^^ Mans- 
of the cargo might be sold as would pay the amount of 2 Barrow's 

Rep, 1209^ 



26 QF GENERAL AVERAGE. 

» 43 Geo. III. . The jsalvage fixed by law i, to be paid on the 
•recapture of British property by kiog's ships, 
is ooe-eightb* ; — and by.a private ship of war, 
one-sixth, of the triie value of .the prop^ty so 
retaken from the enemy. When a ship has 
teen voluntarily abandoned by the enemy, the 
salvage is not limited by the prize act. A 

« Edwards's tnoiety has in some cases been given ^. 

pxvi.] Money or goads given bt/ naitrab 
(as regards Great 'Britain) to an enemy y as 
a composition to release the ship and the re" 

3 Lfg.mod. ^mainder of the cargo^. 

// Cnn, ddM, The giving of money or goods to a pirate 

JLe Guidony 6. 1. 

Q. van Weyt salvage. In explanation of this, and to prevent abuses 

n J 9 

Ord.Fr. &c. *<of-^his nature in future, the Privy Council on the I5tb 

Poth. C.deL, ]Vfay 1813, published an order in the Gazette, pr6hi* 
p. li. § 2. art. 1--., , . /•». ii. ai 

biting the sale of ships and their cargoes for the pay- 
mait of salvage. 

The present venerable and learned judge of the Ad- 
miralty court has noticed in terms 6f reprobation, the 
frequent applications made to the Vice- Admiralty 
courts in the West Indies for the sale of vesiSels anH 
cargoes^; (alluding to cases where condemnations haft 
«?• P« • iieen procured of vessels not being sea-worthy ;) — ^tbis 
he understood to be a matter of great complajntt 

* The rule in France is, in case of re^^capture to giire 

BOrd. Louis * '^*''^ ^^ ^^ ^^^^ ^^ ^^® property salved to the re* 
xiKkYaiU raptor*, 

Com. 1. iv. 
%iU ?. ^rt, 26, 



EmerigoD, 
c. xii. & vide 
liutbors cited by 
biin. 



* 3 Hob. j4dm. 
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to release a ship which he had captured /was, 
as will be seen by the references in the margin, 
a very ancient source of general contribution ; 
and it was formerly the practice to ransom 
Sritish shipSj when captured by an enemy. 
This was done by delivering to the enemy 
what was called a ransom bill; which was 
considered as a contract of the law of na- 
tipns^, and actions were maintained on it in * Buriamaqni, 
Qur courts ot common law. It is now by sta- p. iv. c. a. 
tute^ made illegal to ransom any British ship c. le/^^zss! 
taken by the enemy. This statute it is said c.2i."§'i! ""' 
has put an end to all questions on the law ofc.35, *^^' ' 
ransoms 3. And from its com prehensive words, » Marsh, p. 505, 
it would seem that pirates as well as bellige- 
rents are intended— for the words are, " thiB 
Subjects of any state at war with his majesty, 
or any person committing hostilities against 
his majesty's subjects." 

{xvii.] Charges incurred in obtaining 
THE RELEASE tfa ship whtch had been un- 
justly detained. 

Many late decrees of the Adpoiralty court 
against foreign ships brought in and detained 
by British cruizers have been, that the cargo 
shall bear all the expenses. It Biay be subr 
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mitted, that in most of thiese cases' the expenses 
ought not to V be eventually borne by the pro- 
prietors of the cargo alone, but that they should 
be afterwards apportioned on the whole inter- 
est at risk ; (thq^ whole being benefited by the 
release ;) and thus be made a subject of ge-* 
neral contribution. 

Other: subjects of average contribution may 
occur, such as, — loss of exchange on bills, 
passed by the master on his owner for the dis- 
bursements, on putting into a foreign port in 
distress ; maritime interest on bottomry- 
bonds obliged to be given under similar cir- 
cumstances ;— and in gisneral, it may be said, 
that ALL extraordinary charges pro-- 
ceeding from endeavours to preserve the ship 
and cargo, and the damage or the loss result- 
wesk. p. 252. ing fpom the measures taken for that purpose ', 
are fit subjects for contribution. 



The ancient laws prescribe certain forqas to 
be gone through when it is necessary for th^ 
general preservation, either to jettison part of 
the cargo or sacrifice part of the ship, &c, ; 
but these rules have been seldom strictly ad- 
hered to-T-and wbep they hav^, they have oqly 
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served to iiiduce a supposition of fraud. Tar- 
ga, a magistrate at Genoa, (the author of Pow- 
derazione sopra la Contrattazione Maritimay) 
says that during sixty years of his practice he 
had known only five cases of re^w/ar jettison, 
all of which were suspected of fraud, because 
the forms had been too well observed ^ * Emerigon, 

The general principle to be adhered to by 
the master is, to consult the most experienced 
of the crew and the supercargo (if there be one 
on board) — and to make as minute an entry 
in the journal or log-book as the nature of the 
.case may require ; and immediately on his ar- 
rival in port to note, and as soon after as pos- 
sible extend his protest; — for it is not only 
proper that he should enter his protest on ar- 
rival, but he should extend it also whilst the 
occurrences of the voyage are fresh in his me- 
mory. 

Article 2. Of those Claims for General 
Average which ^zre disj^uted or doubtful. 

[a.] The first question is one of great im- 
portance to be determined ; — it is that of a 
ship purposely run ashore to prevent her 
foundering at sea or driving on the rocks, and 
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\vhich is afterwards got off with damage and 
arrives at her ix)rt of destination. The que^ 
tion is, — Whether the repairs of the damage 
sustained by the Ship, are aft subject for Ge- 
neral Contribution ? 

The foreign ordinances include this fcas^ 
under the head of general average ; for in tbos6 
ordinances where the specific case is not men- 

4 

» Vide Ord. tioucd it is implied i. They derive it from the 

France. '^ . "^ , 

« Leg. Rhod. Rhodian law^: — according to the literal mearr- 

3.5.1. . \ ^ 

ord. Ant § 4. infir of the maxim before quoted — Nemo debit 

Ord. Konigsb.* ^ 7 ^ ^ - 

c. viii. art. 7. locupktari alien ajoctttrd. But this maxim, as 

Ord. Copen. i , • r t i 

art. «^t>.»' § 5. has been before observed, must not be con- 
Ev. p. 58. strued literally. On the article in the ordi- 
^' ' nance of Copenhagen, Magens remarks, " Tbfe 
meaning here seems to be, that if a leaky or 
sinking ship voluntarily and deliberately be 
run ashore to save the lives and goods, the da- 
mages received under water shall come into fe 
gross average ; which (he adds) is a reasonable 

* The sections ix. x. xi. of the ordinance of Kon%|S- 
burg are recommended to the perusal of the lawyers ; 
as they may probably du'ow S6me light on the Ikely 
litigated subject, of the extent of the ports of Pillau 
and Konigsburg. I do not recollect that this ordi- 
nance was once alluded to during the pleadings in these 
causes. 



and nice distinction ^ " The Gonsokito deh 2 Magen«, 

I) 332 

Mare and Roccus*, say ,-^ that if to att)id a a'/z con». del 
total loss, the captain and crew slifodd judge »i 93? roccJs, 
it proper to run the ship afihore, the d^mage^^^eT; "'•''* 
thereby occasioned, whether to ship or' cargo, 
will be a gross average. Weskett merely states' 
the case, and gives no opinion himself on the 
subject 3, but there is no doubt that he was » weskett, 

rii. ^K , T art. ** Gen. i^»." 

lavourable to it, as Magens also was. It ap-p. 252. 
pears (from manuscript statements in my pd^ 
session,) to have been the practice of Lloyd's 
in the time of Weskctt. ^ 

With these authorities before us% we may 
perhaps be thought hasty in imm^iately re-- 
jecting this doctrine as unreasonable and tii^-^ 
founded, particuldrly when some of our best-' 

* << The ordinances of other counnries are not, it is ' 
true, in force in England; but they are of au/Adri/y, at 
least> as expressing the usage of other countries upon a . 
contract which is presumed to be governed by general, 
rules, thkt are understood to constitute a branch of 

public law V* ' 4Marshall,p.'20. 

" In matters of insurance, and shipping/' it is said *t * Rocca« rfe 
" judgment is to be given according to the maritime y^y^ \ 3^9^ 
laws and ordinances, and according to the customs ob- ^^0. Vide 

^- , , JBtracca.de 

served amongst sea-faring people*' — (" Et maris con^Mercat. tit. 
suetudines'sunt servanda") " ^* ^^^' 
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informed lawyers are also favourable to it*.-- 
The writers of the present day say nothing 
conclusive, unless what Mr. Serjeant Marshall 
says, under the head of " loss by perils of tlie 
spa," be deemed so. After speaking of a volun^ : 
f^ry stranding of the ship, he says, " A strand- 
ing may be followed by a sbipwreckj in which.* 
case it becomes a total loss ; or the ship may be 
got off in, a condition to prosecute her voyage, i 
and then the damage sustained, and the ex^: 
penses incurred, will be only a partial loss of : 
the nature of a general average." 

In the fi^bsence of modern authority, we have 
only argunient,against it; but this is strongs- 
The foundation of all claims for a general con- 
tribution is jettison of the cargo ; the rules there- 
fore which govern in enforcing this well-known 
law, should be applicable to all other cases of 
general average claim. If we examine the ' 
above case, we shall find that it has nothing 

in it ju common with a jettison ;r-For, Jtrst^ 

,- „ • ■ ■ , 

* Tfp cases of this nature occurred a year or two 
since, and the opinions of two pf the most eminent prac- 
titioners at the bar were separately had on them ; from 
which it appeared, that they had no hesitation in consi* 
dering them as causes of general average claim. 
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-^a'jettidont$ikes place, in coaaequeuce of 

"a voluntary and deliberate det^mination" ^ ; ' vide raprji, 

a&d, secondlyr-^di. piirticular thing is select^ «utboriti^^ 

to be sa<^rificed for tb^ general safety ^^^In tbfi> 

case before us, however, there is no time for 

meditation ; there is no specific thing selected 

to be ^ven up to save the remainder ;-^th^re 

\» iodeed no alt^rnati^. For, whatever may 

be assumed after the ship is in a place of safe- 

t3%—*in every ca«ie of this kind, it is for the 

preservation of life, that this act ip resorted 

to, and not for that of tl)e ship and cargo ; and 

of this, those who have been in similar situ* 

ations are aware ; — ^the result may be beqei}-' 

Cial, but should not the mUntion det^rmiue 

th0 nature of the clmm ? Put the e^tr^mo 

case, of a ship in a storm finding herself cam? 

plately suffounded by brokers, and every ^n^ 

stant expecting to be dashed to pieces i^n 

this -most perilous, situation the master f^nd 

crew think it prudent, inst^d pf sufiering thQ 

wind and th^ waves to (irm her,Tr-.tbempelye3 

to run her upon the rocks.--^The ship fortu* 

nately holds together, the weather moderates, 

w4 she is gpt pff into sinopt;h wat^r, — Now, 

what is there in this case that will apply to tb^J 

^f »4^tti§pn P-n-Qnly this,-p-th§ ship wa§ ^^\n 



\^ 
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distress." . But we loc^ in vmn for the ^.tiier' 
requisites :-'— ^^ the mind, and agency c^ man/' 
were not employed, — ^nor wits th^e, in any 
sense of the word, a ^^ voluntary and deMbe* 
rate" selection of <* a particular thing" ta be> 
» viae supra, sacrificed for the general safety i. Thefolbre 
of all the necessary requisites for a genend 
average contribution, there is only one : — ^^ the 
distress of the ship." 

The (fispute here is between custom and ar- 
gument. There is no doubt tliat custom eu^t 
to prevail when reason and expenence com- 
bine to show the pr6priety of it ; but it has 
been justly remarked, that ^ custom ou^t to 
« shuback, De havenowci^twhcn iaconiustent witib equityO 
p. 194. ^ ' In this case it appears to be inconsist^it willi 
B.^r^ 1.*^^. t equity timt the whole should coBtr3)ate ia re-' 
stitutiea of what was not iratntiemMy sam^ 
ficed for the ben^t of ^ whole. 

It appears to come under the head of tbose 

losses which are inm^n^^; — and such, the 1>e- 

gest and all authors are a^eed^ must be txHiie 

3 Le^. wtod. by the parties themselves separately^. For you 

ord. Ph. 1 1.' cannot in equity convert a hss. which is inevita- 

Q. V. Weytscn/ h\e/into a claimfoc the pres^*vation of property^ 

p. 6. 

[bv] The secmid disputed ^ dbuk/ul case M 



be noticed is that of ruiq^nikg a anip on 

SHORE WHEN CtlASBD BY THE ENEMY ». « Ug. nM. 3. 

This case differs in principle very little from pwh. c, i l. 
the preceding. If therefore the arguments are Aoth. ut sup, * 
good against the one, it is conceived they must 
be so against the other. ^ — In both there is 
wanting the motive. In neither case is there 
any thing selected to be sacrificed. — In neither 
case can it be said that the master and crew 
did that for the preservatiofi of the ship and 
cargo J when, strictly speaking, the object was 
s^ much higher — the preservation of life * or 
liberty. The learned Pothier, however, after 
enumerating other species of average, says;--- 
^ besides these species of general average there 
is another, viz.— when a ship being chased by 
an eneniy, the master in order to prevent her 
capture runs lier ashore, — ^the damage caUsed 
is a general average, whether it happen to the 
ship or the cargo *, the running ashore having « vidc Appcn- 

dix i. 

' s If the law deterfnine that th6 diltnage incarred by 
whatever i& dene by the eapteta and crew for the pre- 
seihAUoa of /sfe 18 ta be made good by a genasal average 
contributio^y — Iheid these two last cases of [a.] and 
[b.} are legitimate general average claims.— But if ar- 
gument should settle the point, then perhaps there will 
be little difficulty in determining that tliey are not such. 

D2 
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* poth. Conir, been made for the general siifety" ^ Both 

^ Loa.ut supra. . ^ .,, • . *a ^' 

' . thede cases will require great consideratioa 

before they are admitted under the head of 
undisputed general average claims. 

[c] The DAMAGE DONE TO A SHIP In/i de- 
fending her against an enemy j and the ammu* 
« ord. Hamb. NITION EXPENDED thereby^. 
orf* France, ' The first article mentioned by Weskett?, 
^i;> pothier, (which hc got from the laws of Hamburgh^), 
Ord!" hmm rf ' ®s coming under the head of general average, 
j'wttkett, 252. ^^ " ^^^ damage that a ship suffers in her ap- 
J Q^^/^^" parel and cargo in defending her against an 
ut sup. enemy ; " and this is confirmed by the foreign 

ordinances, which made every thing that ultir 
mately contributed to the general benefit, a 
subject of general contribution ; and yet, cm 
examination, we shall not find one feature in 
this of a general average claim, — i. e. if by it 
be meant a deliberate sacrifice for the genera^l 
benefit. In both these cases a distinction 
should be made between an ^^ armed ship" so 
called,--^nd an ordinary merohantman sailing 
* with convoy. The foimer being bound, by a 
kind of implied warranty, to defend herself-^ 
the damage done to her and the ammunition 
expended oug}it to be considered as the wear 
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-and tear of the voyage. But the case is dif- 
ferent in an ordinary merchantman ; though 
in such a case it ought not to come under the 
head of general average^ but if any cli|im! be 
made it should be for a partial loss. There 
may be some doubt whether in either case the 
ammunitbn expended be a proper subject for 
general or particular claim ; but if the ship 
escape perhaps it should be generals 

[d.] The expense op curing the 
HURTS which the officers and seamen may re- 
ceive in defending the ship. 

Provision is made for this ccuse by statute i ; m i ac is wuh 
^whereby the judge of the Admiralty court is /* "• . , . 
authorized on petition, to direct the registrar 
and merchants, to levy a certain sum, not ei^- 
ceeding two pounds per centum of the value 
of the ship, freight, and cargo ; (according to 
the first cost of the latter,) and distribute the 
same amongst the wounded seamen and the 
widows (^ the slain, &c. 

It is seldom that there is any necessity to 
bring these claims before the Admiralty court 
No authority is necessary to oblige the under- 
writers to do that which they are always prompt 
' to do of their own. accord, viz.<i^to remunerate 
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those who have suffered in bmvely defending 
Ibe property entrusted to their charge^ 

» ■ 

fe.] The wages and p»ovi«ok9 of the 
skip's con^ny. 

Some writers hold, that; there pre enses 
where the above should be made good by a 
^neral contribution ;rsr-th^6e are said to be as 
foUpw :— 1. Fn)m th^ time when in distress, 
the ship alters her course to seek a place of 
safety to refit, and until she is refitted and pur. 
» Bcawes. Lex -ftues her voyage h a, Wbil6 detained in poft 
p. 166, and for. m consequcuce of uniust qaptore or seizure!, 

€igii ordmaDces* 

f jttipm. 3. While under eubsffgo or detention by tb§ 

1 Mag* p. 67« ,. r 1 • \ • 1 /• 

ord. France, authofity pf the .State? eitibear m th^ port qt 
•*i)M'«V&c. loadii^, or in an intermedii^ port 3. Tk^ 

' Ord, France. _-• • r . • . • • • i * n 

n^sup, practice «i forc^ ceuntnes i% in alnipstaU 

these cases to make the wages aiad main^ 
nance of the cjew a genial avera^ eharn^. 
The case alone of embargo appears to have 
had the full consid^ralion of our courts 



* ^, Jr^*^* that case, Mr. Justiee fuller saidi ^^tbe^e 

p. 407. 

charges shall fall upon the owners oiUy^ and 

the fre^ht piuat bear them ;" meanii^, I sup? 

pose, that the ship-owners must reimbut^e 

« Oni. France tb^uiselves OAit of the profits of the voyage^ 

BmeTtom-i! "f^^ l^^mf^ ^^iPW9P^ s^7??, the food ftii4 
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wages df seamen bfeloAging to a ship embar- 
;g9ed by cm (x^r of state, shall be reputed 
gPo£» average, if she be hired by the month, 
but if she be frdghted for the voyage, tbey 
ftball be bome by her alone." And it is further 
said *, that when the crew ate hired by the * B«awes, lex 

** mere p. 166. 

mobtb, tm same rule should hold good : but vide Ricard, 

It seldom happens that the crew are hired by 

the month-^they are paid at the rate of so 

iniieh per month, but they ate hired for or by 

4iae voyage. The reason ^ven why victuals 

aiul wagfis are g^eral average when the ship 

is hired by the month is->^that the master not 

teceiving in tins case any freight while the ar* 

te^t h^its, is not obliged to furnish for nothing 

his sailors to take care of the merchants' goods^. * pothier. a de 

Adrian Verwery (an old writer on insurance) o. i^u 
in examining the quftslion of senimen's li-ages, 
Akc. on a ship detained at Vera Cruz ; says, > 
very sensifaiy, -r- " why should victimls and 
aico's wages be deemed a genonal average any 
wore than the interest of money, and the da*- 
iMge caused to the cargo by the delay 3 ? " * 3 Magem, p. 68. 

* The same author (in his treatise of the Marine Laws 
ef ^ Low Countries) slates a case where the wagea 
~mA iffofvisloiui were made good by a general contribui- 
tipn^-as, where a ship was taken l»y ^^KTOe aad carijoi 
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It tnay'here bd noticed, that cases have c^ 

tui'f 6d where a master of a ship, being aware 

ih^t seamen's wages would not be allowed on 

la Vessel putting into a port in distress^ has oil 

arrival discharged his crew^ and then hired 

th^m again and charged for their services as 

labourers in discharging and reloading the ship^ 

rigging her, &c.-*-It niay be proper to inform 

such p^sons that this artifice wilt not avail 

them-^because the owner is bounds at bis own 

peril and at his own expense^ to keep a com*- 

petent crew on board from the commencement 

to the termination of the voyage^ It would 

iseem that the duties of a shipowner are not 

in general so well understood as they ought 

to be. . 

t t^.] The repairs done to a ship in a 
foreign port where she puts in in distress, in 
2 Tfrm Rep. Order to enable ker to compiete her voyage K . 

It is surprising that any discussion shouM 
have taken place on this subject^ or that there 
could ever have been any doubt that the owner 
of the ship was bound to keep his ship in re^ 

^ tac inerc. ;iiito a p6rt» and the crew remained on board Sfojr the ex- 
hnd'^vide Byn- P^^®* purpose of reclaiijamg the ship, and by that meani 
k^rthoekOttceji. tojrevcuted a tot^ lQe»«, 

jtir.priVk lib. iv. ' ' . - . 

c. 2i5. 
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P4ur» The idea could otily have (mginated in 
the supposition that what was eventually for 
the general good^l. e« in this case the arrival 
of the ship with her cargo, should be borne by 
a genertid tontribution. 

[g.] A SUM PROMISED BY THE MASTER 

to be given to seamen for their exertions while . 
the ship is in distress. 

An action for this cannot be maintained ; 
*— for a seaman who has engaged to serve ofl 
1)oard a ship, is bound to exert himself to the 
utmost in the service of the ship ; and there- 
fore a promise made by the master when a ship 
was in distress, to pay an extra sum to a ma- 
riner as an inducement to extraordinary exer- 
tion on his part, was held by Lord Kenyon to 

ho void 1 ' * PtA^t N. P* 

Abbott, p. W. 
cb. 1. $ 8» 
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Sect. 1L 

OF THE APPORTIONMENT Of OfiNEBAL 

AVERAGE. 

Having thus treated as fully as the nature 
of this Essay will admit, of the subject-matter 
for general average contribution, I proceed to 
make a few remarks on the Contributory In- 
terest, — the Valuation of the same, — ^and the 
Apportionment of the Loss. 
c ^^^t\ ^' "*" "^ learned and very useful writer says i, 
" there is no principle of maritime law that 
has been followed by more variations in prac-r 
tice than this;" and that ^^ the determinations 
of English courts of justice furnish less of au- 
thority on this subject than on any other branch 
of maritime law^/' As the law, therefore, does 
not guide us in these cases, it is essentially ne- 

» Sir William Scott says, '' The law of cases ofneoes^ 
sity is not likely to be well furnished with precise rules; 
necessity creates the law, it supersedes rul^ ; and whati 
ever is reasonable and just in such cases is likewise legal. 
Jt is not to be considered as matter of surprise, there<i 
fore, if much instituted rule ia m% to t^ found on 9UQh 

« 3 Rob. Adnu subjectfil S" 
Hep' p. 266, \ ^ 
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freaaary that soiiie general principles should be 
laid down, and be acted upon by persons so 
ii)uch interested in the result as t];ie subscribers 
to Lloyd's. 

That the ship itsdf, and the cat^o on board, 
(if of any value) ahould contribute \ appears ■ i^. aao^. 
to be indisputable ' ; but the cases in which Emerigoo,' 
the freight should be brought into contribu- Pothicr, ddet. 
tion, are not so well known nor so satisfac*' 
torily settled «• * ut inf. Art. a, 



Article I. Of the Cargo, 

It is a coounon rule^ that ^^ what pays no 
jlreigbt pays no average ^ ;" — and thereiinre ' ^ Mag. p. ^^ 

* In the case of ships taken up by the East India 
Company there is an exception to this general rule«-^ 
For according to the terms of the charter-party> the 
cargo belonging tb the company is not liable to coA- 
.tribute, to general average, (t is customary to provide 
for this in policies on ship» and freight, and private trade. 
In a late case, however, it appeared that the company, 
acting with that principle which always characterizes 
IBritish merchants^ did think themselye$ liable, though 
f hey were perhaps not strictly bound, to contribute their 
P^opf^nlfin (ill comttan wHh the ship, fNig^> aad pri^ 
vttte tnnle) towards die 1«9 of tl^eir psrgo which im 
^tti^cme^r 



vM'earitig apparel, jewels, passengers' property^ 

' 'seamen's wages, &c. do not contribute to g^ne* 

* ord. Antwerp..xtd average K But it is said, specie must pay 

idar. c. 6. § 4. averagc according to its foil value, m the sam^ 

Emer. ut sup. manner as othef merchandise «. Ihere is no 

' ^ ^' * * doubt of the propriety of this when specie is 

laden on board on freight,-^but otherwise itt 

gena^ there is no authority for money paying 

average. This is by the old writers left amongst 

the unsettled questions, and is to be determined 

according to them, by the judgment of per* 

3 Q. V. wcyt sons acquainted with these affatirs^; The above 

ord. 'msb. rule, however, should not be construed literally, 

ait. 38. y» • 

suacc.de Nov. lor it would bc vcry unjust that the maister, or 
^tfonuM. Oh. any other, person who had goods x>n bpard) 

ad leg, Rhod. 

1. 2. should not contribute, merely because he paid 

iio freight for the carriage of them. All the 
« Leg. Wuo, goods on board ought to contribute 4, — ^and the 
1 Mai. p.*62. .goods are, — " the wares, or cargo for sale la- 
p. 639."*^' tden on board the ship^," whether it pay freight 

Abbott, p. 111. _ . 

c. 8. § 14. -or not. 

ft Lord Ellen- , 
boroogrb, 

I !-'• «*• ; Some of the foreign ordinances say, speak- 



• 



The ordinapce of France in cqnfQnmtj to the D^ 
« Leg, Bhod. gt$t\ makes thepoasengca:! coAtribute for tbeir pnn 

Po?b?i7onir. d. Perty, jewels, &c. 

Jto»»n.l25. 
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ing of jettison, (which as before remarked is 
the best illustration of general average loss>) if 
the loss occur before half the voyage be per- 
formed, the goods shall be valued at the invoice 
cost ; — if after y at the neat proceeds on arri- 
val ^. And this it is said was fornierly the > Como^. m 
custom in England^. This principle is de-suCoeno^, 
rived from the Rhodian law ; which ordfiitied 6rd. Rott.' 
that the goods jettisoned should be reckonedstock,*srt. y. 
at the first co^t — ^and those which were saved copco.artxi. 
at the market price on arrival 3. The ordi-*j^^f^J"5,^j^ 
nance of Hamburgh* (of 173 1) differs from all f ^- ^ ^- ^' *• 
others ; it states, the goods saved and lost shall wMiwood, ut. 
be estimated according to the invoice with all ' ^^' f **^ 
charges, except premium of insurance. Thus * ^'t, \%\. art, s, 
making no distinction between half the voyage 
being performed— or the average happening at 
the commencement of it — but in all cases re- 
gulating the sum to contribute, and that to be 
paid in restitution, at the invoice cost 

Every nautical man is aware of the diffi- 
culty, and of the impossibility in some cases, 
of determining with precision where the onq 
half of the voyage ends, and consequently^ 
where the other half begins; — this must thercx 
fore have been a prolific source of dispute and 
litigation. The authority which we have for 
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this doctrine, leads us to endeavduf to discover 
how it originated ; — and this, it is imagined, 
may have been in the apparent impropriety of 
hiaking eoery cast subservient to the general 
rule, of valuing the jettison, and the cargo for 
contribution either at the invoice cost, or at the 
market price at tlie port of discharge *. 

But perhaps it might not have been intended 
tliat this rule should be acted upon strictly j 
and the spirit of it may be reconciled even' 
with the practice of the present day, if vi'e sub- 
stitute the commencement of the voyage for the 
first half Thus, let us put the case of a ship 
bound from London to the West Indies, which 
incurs a general average loss, by cutting from 
her anchors in the Downs, and is afterwards 
carried into Ramsgate in distress ; — ^here th^ 
cost of the anchors and cables, the salvage 
charges, &c. are the subject of a general con-i 
tribution, and the average is settled (or ought 

» Kaimes' JPr. a It has been contended * in case of jettisWi that the 

€.^3. § 2. * goods saved ought to contribute according to their 

weight instead of their value. But this is founded on th^ 

^ssumfitioii that tfiie losing party is entitled to a rmm* 

pense^ — ^when in fact be only claims retikuimnj aa far m 

< Millar's £2. h^ loss has been converted to another's gain*. For 

f' ?fP\. ••• contribution is made not on account of incumbrance ta 

3 Abbott, p. HI. 

c. 8. §14. the shipf but of safety obtained \ 
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to be settkd) in London. In Om case, the 
mkie of the cargo for contribation is, the cost 
of the goods on boiHrd^ (without insurance) 
L €. the amount of the tradesmen's billa and 
the shtppit^ charges^ which is tiiie Tsdue at 
ruik^-'-^becaiise in case of j^tison the goods 
nnght have been replaced at that sum. 
, Wbcm the average is ad^sted at tlie port 
of diicfaargei the universal pvaetiee now is^ to 
take the actual value of the cargo at the nuur<* 
ket price, stripped of all the charges attaching 
toit,-*-*-as findgbty duty and landing charges \;*^ l^ ms^ > 
-^and if a jettison has taken place, then l^e Oi^, p^JU ant^ 
estiioatea neat proceeds of the goods jettison-^ d. yur 
ed) taken in the like manner, should be added p. ii. tit. sqri. 
to the neat value of the cargo saved ^.-^Forord. France, 
equity requires, that the pmrty wfaoee loss has ord. kod^I'^' 
procured the arrival of the ship^ sh^d be pii||^^.^eyt.p.ii2. 

Malyoe, a 95. , 
rr« , M . , - . , 2 Val. Com.497. 

* Toe Tftiue to qoatnbutey is the neat value to me Emer. ani. § 43. 
consignee when he gets the goods into his possession $ — 123^ m^^' 
therefore the charges are only the freight duty and ^ Leg, Rh. 1. 2. 
landing charges. — ^Not the insurance^ for that is a dbtarge q, v. Weyt. 
0f ^ shiraer or seller at the commeiicepieat <^ the P; ^'^' 

* Val. Com. 

^oyag^> and is also optional ;-r«-no]? the a/ammisifimi fo^ utsup. 
t))at is incurred after the landing and sale of the goods; j^^^^if c!,'2*i 
and a sale is not essentially necessary in this case. Nq Pec. ad Ug,Rh, 
man can oblige another to dispose of his property, merely q^ j j^^tt. ii6. 
because a general average ha» been incurred. * Emer. & Poth. 

utsup. 
Magens, p. 69. 
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in the same situation with those whose piro*^ 
perty has arrived; — and which can only be- 
done by considering his goods to have arrived • 

* poth. lit sup. also ^ If the goods saved be damaged by^ 

ikbbott, p. iii. ® . o ^ 

i^d. § 15. some accident after the jettison, tbey must be 
taken at their d^riorated value ; for the va- 
lue of what arrives is the value of what is sa-; 
ved : but if goods be damaged by the jettison, 
they must be taken at their value. as if sound,) 
because the damage should be made gctod to 

• poth. c. de L- the merchant by . contribution «. 

supra p. 14: It was the custom in France, according to 
»^*rd!Fr.art.8.the Ordinance, ^ to survey the goods saved of 
the same quality as those jettisoned, and to 
produce the bills of lading and Invoices of the 
whole, to show that the sum to contribute 
was not undervalued,^^and that the sum to h& 
paid in. restitution, was not greater than the^ 

I Potb.Aitsup, loss*. 

If the cargo produce nothing, or if tlie cha^-ges 
be greater than the gross produce,— then it 
should contribute nothing, — as a person is re» 
quired to pay only in proportion to the benefit 
received. — If the Cargo had not arrived the 
charges would not have been incurred ;-^but 
having arrived there are no proceeds, an^' 
tl)erefore there was jipUiing at risk, as r^g^yd^ 
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,^d the merchant It is on the same equitable 
principle, that if goods be abandoned to tho^ 
who save them^ there can be no claim for sal- 
vage ; for salvage can never exceed the benefit 
procured by It*. Eg.h.nuc.s. 

The most unexceptionable mode of settle- * ^"^ 
ment> as being the least likely to create dis- 
pute, is to adjust the average claim after the* 
ship has arrived at her port of discharge ; the 
next best mode is> to settle it at the port of 
loading; an adjustment at an . intermediate 
.port ought always to be avoided. By an in- 
termediate port is meant, any foreign port 
. where the ship may put in in distress. 

If the ship be lost short of her port of des^ 
tmation, and the cargo be saved and sent on, 
-^then the Jreigkt (which is in the cargo) must 
CQBtribate its proportion to the charges of sal- 

It has been already observed, that it is only ^' ^- § ^' *'^'^* 
the proprietors of the cargo qnder the deck, 
who can demand contribution in case of jetti- 
son ; but the value of the goods on the deck 
must, according to equity, be brought into the; 
apportionment, if saved. It is very improba- 
, bl^ however that these, gopds would be sieved 
if any part of the cai^o was jettisoned. 

e' 
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Wheil ttte averagie is adjusted at the pott of 
loading, arid thie freight has beeii paid there, 
the practice is, to add it to the value of the 
catgo ; in the same manner as any other charge 
incurred on the goods before putting thiem on 
board the ship; For the merchant bias then 
an interest in the freight^ by its bfeing coii- 
Verted into a charge on his goods. 

It is often asked whether the mastef caii re- 
fuse to deliver tlie goods to the merchant until 
he is satisfied for the general average. This is 
» Con. dt L. so tvell answered by Pothier'i, that I' cannot db 
ni'isl. ' * better than quote his words— ■" Goods cannot 
be retained on board for freight, and contri- 
buti(m oiiglit not to have a greater privftege 
than ffeight. Biit th6bgh the master* cannot 
retain the goods, he ittay sdze them on the 
• ord. France, qv^ay ufitil securfty is givehA JSFi?verth(el6ss it 
Irt. t?'''^ is customary if the merchant be in good cr^t 
to- deliver the goodsj-^and thSs beirig thexus- 
torn, the master is hot liable for his insolven- 

. • • » 

cy." This is also the custom with us; but 
the niiaster may if he choose, insist upob the 
consi^ees enferihg into an average bond. 
Suchaii iBtstruinent is however of little use, 
(untes^ the names of arbitrators be inserted,) 
for the consignees by this measuVb onl^ bind 



tliemselves to pay wbat they are boodd by law 
to pay withbiit it. 

Articled. CffthHShip. 

What the v^lue of the ship is tiiat sl%DUld 
contribute to make good a general average lose, 
demands a little consideration. Some fot^ign 
Iaw& and ordifiances direct that the ship shedl 
iCiontribate for half her value * ;'-*^o1iiers thatit • Co»i. dw at. 
shall be her full value which shaJi contribute?; ord. ipiorence. 
—others a^in, that the-owner of the ship shall ZI pSn^.^'"* 
contribute for her whole value^ or. her ^^^^'^9!"^^^. 
freight at the option of the proprietors of the oS'^fBHtea?^^'' 
cargo 3 — and this was the custom in Holland on^j. 
frotti time immemorial *:-^irut the laws of"'^?*™'*- 
Oteron ^ give tfee option to the owbot. The ~ ^mT^ 
difference in all these laws and ordinances is ^'*^'^"*'^' 

Rott, 

easily reconciled, for tb^y all proceed on the * a^* vcnrer, 

•^ ' . . ofinoUp, 118. 

(snnie grounds, viz.-^thie imposdiiisility of exhr^ x^* our, 8. 
ploying a ship in any voyage without We^ 
aiifd tear and a consumption of fnrovisidnjs and 
stores, and conseqtaently losings part of thie 
value tiaat she had when she commenced ^ 
voyage^. « I Mag. p. 58, 

Q. van Weytsen, who is always: judicioiidy 

E 2 



^ I 
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saySj tfter discussing the subject ; — " never- 
theless they ought in reason and justice to car- 
ry in common contribution the whole value of 
the vessel, as well as the entire freight which 
» Q. ran weyt the master receives for the voyage *." This, 
p. 31. ' which was his opinion in 1563, is rum the 
practice in England. 

Whatever be the nature of the property at 
risk, it is the value to the owner of it at the 
time it is saved that should contribute, and 
hot any former nor after value. If, for in- 
stance, goods were damaged before they were 
jettisoned, the proprietor ought not to receive 
« weskett, for them the value of sound goods ^; nor ought 
he to be required to contribute for more than 
their true value at the time they were saved. 
— So, if a ship bound to London, after a long 
and boistetouid passage arrive in the Downs in 
a very damaged state, and should there cut 
from her anchors, and be carried into Rams- 
gate in distress ; it is evident, that her value 
must be considerably lessened, not only by the 
fortuitous damage received and by the actual 
sacrifice made, but also by the wear and tear 
of the voyage ; — ^yet it is the custom that the 
. ,valuein the policy, aft^ deducting the amount 



p. 131. 
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of the partial loss, is taken as the value for con- 
tribution * ; — or, when that is not done^ then 
the value of the ship in her damaged state is 
taken. For, it is said, "the ship is to be va- 
lued at the price she is wortli on her arrival at 
her port of delivery K" Neither of these modes * Mareb. p. 544. 
however appears to be satisfactory.-r-In re- 
spect to the former;— when the average loss 
oecurred, the ship was not worth so much, (ben 
sides the partial loss,) by the wear arKitearof 
the voyage, as when she set sail : and as to the 
latter mode, — ^it is admitted on all hands, that 
the party whose property has been sacrificed, 
and who is indemnified, should contribute his 
proportion to make good the ioss^-^rtbe sacij- 
fice having been proportionally beneficial 1^ 

* Ma^ens says, << the valuation put by a master or 
owner of a ship in a policy regards only the insvurers, 
and not tmy other persons concerned, who (in case of 
general average) ought always to make him contribute 
more or less according to a just estimate." But thia 
must mean,— -of the value that the ship is to Aim. It is 
the qustom of France to deduct the wear and tear and 
particular average from the value of the ship when she 
sailed, before the sum for contribution to general aye- 
rage liB ascertained ; but provisions and advances to the 
crew are not, as with us, inclu4ed in the value. 
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him ; otherwise indeed^ be would be the only 
person who would not be a loser. On the^V*# 
principle the ship contributes too much ; — on 
the sfomd too little. 

The true value of the ship for ccMitribution, 
is Uie amount that her hidl, masts, yards, sails, 
rigging, end stores would produce after the 
sacrilice is made, — with the addition of the 
amount made good by the general average coa-r 
tribution. 

There is no general rule, however, that will 
serve for all cases of this nature ; for even on 
the above principle, if the voyage end at a fo- 
reign port, or at a place where there is no de- 
mcMid for shipping ; or on the contrary, where 
' there is a very great demand ; the value of the 
ship will be decreased or increased by such 
adventitious circumstances, but which ought 
' to have no wpight in an equitable apportion- 
. ment. . 



■.»#*v « ■ » 



That mode, in fact, appee^rs to be the best 

which approximates the nearest to the value 

of the ship when she sailed, after deducting 

, the provisions and stores expended, — the wear 

and tear of the' voyage, — and any. partial loss 
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by sea-damage incurred, up to .tiie time when 
th^ general average loss took place ^ ; fpr that 

* The foUomng formula will illustrate the above prin- 
ciple of taking the value of the ship for contribution — 
ex> gr. 

1. Value of the ship at th^ outset . . . ^1000. 

Deduct partial loss <^50. 

■ provisions and wear and tear 50. 

100. 

Value to contribute ^900. 

Or % Value of the diip in her deteriorated 

state 800, 

Add made good by general contribution • 100. 

To contribute as above . . n^900. 

That principle appears to be the inost correct by 
which these two modes can be made to agree. From a 
mass of manuscript adjustments, (made within the last 
thirty years,) now. before me, I find that in scarcely 
any instance has tlie amount made good to the ship by 
general contribution, been added to the value of the ves- 
sel in her deteriorated state on arrival. If the value 
were taken after she was repaired it would be incor- 
rect, by so much as the amount of the wear and tear, 
&c. of the voyage to that time, which it is presumed 
would be replaced by the repairs. There is however, 
still a question on this subject : — ^for as the voyage pro- 
<ce6ds the value of the ship necessarily decreases, and 
th^ .relaliive value of the height ihcreas^ : — ^therefore 
what the ship-owner losies of his ship by the wear and 
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is her worth to the owner. And it is upon this 
principle that some foreign ordinances, as bei>^ 
fore naentioned, deduct a half, from the value 
of the ship at the copimencement of the voy* 



* VHiesuprfh age*. 

p.51. - 



Article 3 . Of the Freight. 



As in the value of the ship so also in the \%r. 

lue of the freight to be brought into qontribuf 

tion — the foreign authorities are not agreed, 

« Ord. France. Some dircct^ that onW half the freight shall 

— *- Amstin. •' 

Coftom of Uf- ... 

boD.* tear of the voyage, it may be imagined he gains by thct 

probability of earning his freight. But the freight al-; 
V ways contributes in full; (except the wages,} — ^though 
the above may have given rise to the erroneous practice 
of deducting the provisions also, which are part of the 
9 Vide infra. Outfit of the ship, from the amount of the freight ^ 
^^' ^'^ It may be remarked, in confirmation of the principle 

of taking the value of the ship at what she was worth 
when she sailed on her voyage, &c. (as per first exam- 
ple,) that a ship-owner sends his ship to sea intending 

* . • • ' • 

to have her brought back again : he dof s not send her 
abroad, as a merchant does a bale of goods to be sold 
on arrival. The sum, therefore, which the ship-owner 
has at risk, is the value of the ship in her own port, and 
not any fictitious value. 

* This is stated to be the custimi of Lisbon, because 
the author has not yet been able to obtain a copy of 
tl^e marine laws or ordinances of Portugal, 
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contribute ; — others * the whole ; (after de- « n Cm. da 
ducting the wi^^es ;)— K)ne, the ordinance oford.'ph.n. 
Florence, states one-third ; and according to ~ xonigs. 
others, it has been seen, that it is optional ZZc^. 
with the proprietors of the cargo ^,-.-or with * ^^'f- ^*- 
the owner of the ship 3, whether the full va- — ^**- 

* Ad. Verw. 



lue of the ship or of the frei^^ht shall contri-«»»<'P-ii^- 

'^ * ^ 9 Leg. OUr. 8. 

bute. 

When the average is adjusted alter the ship's 
arrival, and the freight is payable at the port 
of discharge, there can be no doubt that it 
should make part of the contiibutovy interest ; 
nor is there any when the average is settled at 
the loci.ding port, — if the freight be paid in ad- 
vance i for it then, being a charge on the in- 
voice, becomes part of the value of the car- 
go * :r^but when th^ payment of the freight * vidc sop. 
depends on the contingency of arrival, the ship 
being a general one — not chartered for tije 
voyage^ — ^it is thbught by some, that the ship 
and cargo should alone contribute, provision- 
aUy,-^they being the only real property at 
stake ; for in case of the ship being lost on the 
voyage, she would have earned no freight. It is 
held however, that the value of the freight must 
contribute in the case of recaptare,-^(whicb is 
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> 1 Edirards' 

p. 223. 



s 1 Ed. Adm. 
Rep, p. 224. 



3 1 Maule & 
Selwyn*8 
Rtp, p. 318. 



« II Con. del M. 
c. 281.293. 
Ord. Genoa, 
konigsb. 
Hamb. 
Copen. 
France, &c. 
Emer. c xii. 
§42. 

Potb. C.deL, 
p.ii. § 1* art. 3. 
s 6 Rob. Adm, 
Hep. p. 90. 



similar to a general average Icfis,) if it were in 
the course of being earned at the time ^* 

On a ship being ckaHered for the voyage 
and the average being settled at the port of 
loading, it is the custom in Lloyd's to make 
the freight contribute to the general average ; 
^ — and the learned judge of the Admiralty 
court has decreed salvage to be due upon the 
whole frdght, where the ship went out upon a 
charter-party for the voyage out and home*. 
—This is confirmed by the judgment of the 
Court of Kings Bench ;^r- where the whole 
freight of an £ast India siup chartered out and 
home, wieus adjudged to contribute to a general 
average, which happened on tlie voyage out 3. 

Wherever the average is adjusted, the 
wages of the seamen must be dediKted from 
die amount of the freight, and the neat sum 
is the vahie for contribution^. But it is the 

« 

* In a fanner ciwe of re-capture where the freight 
was made to contribute ^ Sir William Scott qualified 
lus judgment by saying j — <' If a commencement has 
taken place, and the voyage is q/ttrwards accoimfUshed^ 
the whole freight is included in the valuation of the pro- 
perty on whidi salvage is given." 
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wages due «t. the termination of the voyage ; 

8,ad jth^efbre any advance of wages, which is 

'flowed to be included in tiie value of the ship 

(^i^d to be insured as part of her outfit i,) is » Marsh, p. eas. 

PQt to be deducted. 

The reasons why seamen's wages should not 
<eQiitnbt((te, are as follow : — First, — ^the wages 
Qil^t not to be clogged with any charges^ that 
itbe seamen may the moVe readily consent to la 
jettison, or any other sacrifice for the general 
-benefit, from knowing that they will not be 
suffecere thereby ; also that (hey may not ex- 
pose themselves too much, and thereby risk 
the whole ^ ; and further, that " having paid by « i Mag. p. ii. 
their extraordinary personal services duiing 
the peril which gave rise to the jettison,, it is 
.huil; jusi; that tliey should be allowed ,this; pri- 
vilege 3. iS'ca)tM%j-—because seamen's wages 3 Poth. a de l. 
are not an insurable interest*,* exceptas above, n, 126. ' * ' ' 
where they form part of the outfit ;-^and Third- «* d *Assraru%v. 
^,— rbecause the wages are not due unless the p/^*^ ^ 
ship arrive in safety ^ p.^19'12/'*' 

1 Mag. p. 18, 

■ Pothier igay3j " the reasons why s^amen'9 W9ge» are w^^^^^V**' ^qq 
not insurable are these : — 1. Because tliey are gains to 5 poth' C.deL. 
which seamen are not entitled, if the vessel and her car- "*; ^"P- \ConL 
go perish, 2. For fear <that, being insured, they would 
liot us^ the «ame care in the preservation of the vessel, ^TT" * 
in which they would no longer have an interest ^** ch. i. § 2. 

art I. n, 36. 39. 
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If, indeed, the full freight were to contri- 
bute to the loss, the owner of the ship woald, 
(from freight being considered the mother of 
wages ^) deduct a proportion of the average 
claim from the wages before he paid the sea<- 
men for the voyage,— There is but one in- 
stance mentioned by the foreign writers where 
the seamen's wages contribute to the general 
average, and that is, in the case of the ransom 

» Ord, Fnmce. of the ship I. 

Emer. at sop. . 111 9 

It is customary to deduct the master s wages 

also ^ ;— diough tlie rule which prohibited the 

insurance of the wages of the mariners did not 

« Marahaii, apply to the captain 9/' The seamen's wages 

^ are secured to them on the bottom of the ship; 

but the master has merely the security of his 

owners, according to his contract with them. 

The former can sue in the court of Admiralty 

J 2 Rob. Adm. — the latter cannot «. There may be, there* 

ilqB.p.237. ^ ' 

• According tP Lord Kaimes, the reaaon why freight 
is called the mother of wages is — because ^< if the former 
4 Pr, Eq, b. i. be due, the latter must also be due V 

p. i* c. 4. ^ 5. 

^ It was customary in Holland for the masterswageB 
to contribute equally .with the goods preserved ;— but 
this was only when the average was settled at the port 

s Bynkershoeky ^ loading, and the goods were valued at the market 

torn. 11. priced 

Quasi, jur. '^ 
priv. I.iv. e.8]. 
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fore, some doabt whether the master's wages 
ahauld be deducted. 

It is settled, that the seamen's wages should 
be deducted from the freight ;-^ut it has been 
made a question by some, wheth^ it should 
in all cases be the full amount of wages for 
the voyage ; i.e. whether the rule shall be the 
same at whatever part of the voyage the ave- 
rage claim may occur. Maga[is says >, ^^ only > i Magens, 
80 much of the seamen s wages ought to be ^' 
deducted 6rom the freight as may be due from 
the time of their beginning to load till their 
arrival." This is the whole of the wages at 
risk during the voyage. But as the freight 
cannot be earned tiU the voyage is completed, 
it is conceived tlm^t where the whole of the 
if eight is brought into contribution, the whole 
of the wages must be deducted. Were the 
ship hired by the month and the seamen (not 
only paid, but) hired by the month also, the. 
.case might admit of discussion. 

■■ . . • . » . 

Some persons hold, I presume, on the 
authority of the Digest • — that not only the » d*. ad x^. 

, , . . 11111 R^d, 1. 2. § 3* 

wages, but the provisions ought to be deducted ord. Ph. ii. 
from the freight, — and a leameid and excellent vin-tn Peck. 
writer before quoted lappears to be of this opi- 
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* Abbott, i^ipn^; fot in a. prh/hrfri& stBlbemea^^ 

a genei^d average claim, hededucte tfii iwages 
add- victual from the freight and this^ though 
ttef ship ik supposed to hav^ sailed from Foiils^ 
mouth and to have putintD Ramsgate iii dis<^ 
titss^. r submit that no satisftictory reason 
cdii be given why the ship^s provisions, which 
are p^t of the ships stores^ should be dedml^ed 
flt)m' thb freight ; — »what is expended of themj 
as Ihave endeiivoured to show, ought to be 

* ut sup. p. 54. deducted 'from the original value of the J^hip^, 

and not from the aiilount of iheJrdghL 

If the vo^e be very long, and the freight 
in cor^equence be consumed by \3at wBges^ 
there is no freight to contribute,-^for m>nc 
having been saved by the sacrifice made, the 
own^ has received no benefit from it . Thus 
(in refel*ettfce to thi6 preceding artide p. 4»J) it 
wouW seem that a case ttiay occur, wla^e Ihe 
^^ij& alone shall pay the general average, — that 
alone having been benefited by the sacrifice* 

The ordhiiance of Fr«in<i:e says,---the frdght 

of good^ jettisoned i^hall be paid in genmd 

3 ord.Fr.".^^* averages, and shAll contribute its proportion^ ; 

rtMagens, ^^^ ihis ii3 tbc prftctlce of alt^imibi^^. fiat 

p. 289. 



where the ship puts into an intermediate port, 
and takes in goods in lieu of those jettisoned 
— then the freight of these goods, (less the 
charge of shipping them,) ought to be de- 
ducted from' die- freight of those jettisoned.— 
Else the owner of the ship would be a gainer 
by another's loss, contrary to the eqintable 
maxim of the civil law, before quoted; Nemo 
debet ^8$c.^ »vitie8up.p.7. 

This article ought not to be clashed without 
noticing a case Whi^h hai^ sometimes occurred ; 
— as where a ship is wrecked off her poftof des- 
tination^-r-and'tbe cargo is saved £ind ddivered 
tO' the consignees;'-^Thi^re Can b% lid doubt 
that in such a case, the frfeigfit b^tig in th^ 
goods, it ought to contribute to niake good the 
expeni^es incurred in recovetihg the good$ and 

restoring them X to the proprietor!^ \ 

■■'■.. ... .,-.-■'■. 

* The learned and accurate Lord Kaimes sdects this 
88 a fit case to illustrate the equitable maxim of Nemo 
debet locupletari aliend jacturd, — It was contended that 
in strict law, thie proprietor of the goods was liable for 
tlie whole expense of salvage^ the, expense being wholly 
incurred in recovering hjLB goods. — But in equ/ty;the 
case will stand thus :•— The proprietor pf the goods and 
the owner of the ship are connected by a common ia- 
terest; the recovering the goods from shipwreck was 



4 
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Article 4. Remarks on the Contributory 

Interests 

. From what has been said, it may be infer-> 
red) that the valuation in a policy of insurance 
ought not in any manner to affect the value for 
contribution ;^^they in fact proceed upon very 
different ^/tf — ^the former having a view tt> the 
indemnity of the assured, according to a fixed 
principle implied or agreed upon between him 
and the insurer,— ^and the latter having a rela^- 
tion merely, to thd value at risk^^^which de* 
teimines the, proportion of benefit rec^ved. 

It has been seen^ that the value of the cargo 
to contribute is either the cost on board dt 
the port of loading) or the neat proceeds at 
the port of discbarge ;— the value of the ship 
is the sum she was worth (as nearly as it can 
be ascertained,) when, or immediately before 
the average loss was incurred ; — and the value 

beneficial to both parties;— to the freighter, because it 
put him again in possession of his goods, and to the 
owner of the ship, because it gave him a claim for 
freight. The salvage accordingly was truly in rem ver* 
sum both ; and for that reason ought to be paid by both 
AY b.T. ip. Y in proportion to the benefit received *• 

ciii. ^ 2. art 2. . 



» Kaimes' Pr. 
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of tiie freight is the, actual sum received by 
the ship-owner, after deducting the seamen's 
WdgeSk V: - 

Magens says ^ the value; of the ship and '^»8«n*»p-^^« 
icargo to CQntribiitfB,-ris that value which they 
would have produced n^f|t» for ready money, 
had they both belonged to ope person, and had 

tto sacrifice been made. . 

It is necessary to obsetre,. thut before the 
apportionment is made of the loss,~-^ch of 
the interests, viz : — ^the cargo «, the ship and « Poth. Omi. 
the frieight, after the value is accurately ascer- art. i. d. n4. 
tained, must be severally striptof ail the charges 
attached to it. 4 

■ • • » » k . 

In regard to the adjustmBnlj— it may be no- 
ticed, that errors sometimes occur in recover- 
ing a general average loss of the underwriters, 
in consequence perhaps of a want of facility 
in apprQprtating indjustments *of this nature to 
a policy of insuriuioe; or for want of bearing 
in mind that the valuation in .the ppllcy has no 
relation to the value for contribution. * 

It IS not necessaiy, and it only tends to mis- 
lead, to state the amount per cent, at the foot 
of an adjustment of a general average loss ;-t- 
thougb it appeal's from a great number of old 
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manuscript stotementB now before me, thart 
this has been the custom for many years past, 
— «nd in some instances the amount payable 
by each interest is not even mentioned-^ut 
merely the sum per cent. It is evident, that 
this rough mode of making the apportionment 
must have led to erroneous setdemmts on the 
policies; — ^for it is very seldom indeed that the 
amount /^r ce^. on the statement is precisely 
ike per centage to be recovered cm tiie policy^. 

* An example is selected from many others^ of an 
erroneous settlement which was made at Lloyd's, (in 
the year 1792,) in consequence of a per centage bdng 
placed at the foot of the statement of claim for genial 
average : — 

The amount of loss, to be made good by a geaerat 
average contribution,*-j^^207 : 9 : 9. 

The Ai^ortionibaEit was as followv:— 
«Ship.«du«iat^lS0O.^ j^. ^,,1^ 

Freight, {neat) 400. J . *^ 

The ship was insured at ^2000. 
The cargo . • . at if2258. 

What the freight was insured at does not qppiear. . 

The claim was settled on the policies at j£6 ; : 4 
per cent, as in the statement; without any allusion to 
the difference between the value taken for general ccm- 
tribution and the vahie in the policies. 

It is easy to conceive how this principle would ope« 



The ancient laws and the Ib^go anUnaQcea 
st^te, that if the ship escape £rom the peril for 
wlii^b the sacrifice was nia()e, and get into a 
portof reiiige, the average cjaiixi becomes due* 
The Panish Ordinance says^ that the average 
is to he paid by the iosurery as oftieo as it bap« 
pi^ns, either once or ofteoer, although the ^up 
be afterwards lost on the Bame voyage :'**4i¥l 
jihis IS conforiQable to our pref^njt practice, in 
cases where expenses are incurred for the ge- 
neral benefit. 



■» "W w# 



Before this subject is closed it may be ex- 
pected that something should besaid of tl^e 
liability of the underwriters to a claim for ge« 
neral average, when adjusted in a foreign coun- 
try, OTid according tp the laws of that country, 

;«iul«, and what errors jvoidd be prodoeed, if dieamou&l 
on which tbe apportumment was made w|^ire d^fsreiiscd, 
OF the value in the policies were much increased. In 
regard to this remark,— the attention of the reader 
should be chiefly directed to policies on gpodg on hoard 
a genend ship* 

Wh^ speakiog of erroneous adjostmeiitSy it may h9 
necejssary to obserre, that soinetimes the qolumn of 
particular eharges on thecor^o, contains thosse charges 
which should be paid by the underwriter, and also thos^ 
which shonld^be borne by the proprietor,— ^Ca?^ should 
be taken to select andappropriate th<9«9 b«for9 a ^tA^^ 

lOfint If made on A« poi{<sy« 

F2 



I 
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It would be improper fd dedde at mcef 
without inquiry, that the underwriters are nlM 
liable in ni^ comc^ because the insurance being 
efibcted here tiie claim must be made up con- 
« 1 Magrrat, p.5« formd>ly to oUr laws K It is thought by slmie, 
^* ^ '^ ' that if tbeadjustment be made up at an inter- 
mediiUe port by; or under the jsuperiotend- 
ance or fay. the <Mrd^ of, a court of competent 
jurisdiction, and the ^ masiter is not peraiitted 

' txi proceed on his voyage until he conforms tt> 
such arrangements, — ^the insurers are liable;-^ 
it bmng one of the risks to which they are ex- 
poised on foreign voyages, and which ought to 
be considered by them when they underwrite 
the policy .-^If the master could be borne out 
by the^iw?^^, jperhaps the case might be jvorthy 
attention ; — ^but it can scarcely be conceiYi^ 
that A court vm^A interfere to oo^^i'tfae mas* 
ter to have the average claim adjusted— ^it is 
probable that this would oftener happen from 

, the application of the master himself, or fro^ 
his inattention in sufibiog what he mi^t ha^e 
I»reveilted. All that the codstituted authorities 
could reasonably require of him would be, that 
he should re-pay the expenses incurred in a 
satisfactory manner to the parties; and whether 

, this were done by drawing bills on his owners, 
or by any other rnean^, has nothing to<lo with 
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^ladjuftmmt oi |lie ckim; which cifiiBot be 
at all necessary, or correct^ or eym uai^l, in 
thBkt sta^ of the voyage. 
' But die case is different when the claim is 
aidju^ted at a foreign port on die termination 
of the vayage; and it ii$ pertmps by biendii)g 
the two ea^s together, that a hasl^ judgment 
IS formed of the insuisers being in no au^ lia- 
^ble to die payment of an average claim as f4r 
justed in a fcMreign country.—- If dwing th^ 
voyage it has been neees^ury to make a jetti^ 
son of die cargo, to cut from anchors^ &c. for 
the generid safety^ his one of d^edude^ 9ftkp 
master, to aee that the loss is repikcqi by 'a 
general contribution ; and in cnse of j^son, 
bis liability to account for the pr^jnty in- 
trusted to his charge, may ofteiroblijge^faim as 
an act of self-defence to h$m tibe claim ad- 
justed wh^e the voyage ends, It is for the 
£OUtts of law to determine whedier in such a 
: case the underwriters areJiaUe to.dbiei &{^r-i^ 
tionment as adjusied aecwding to the j^r^n 
laws; or whether the statement should be taken 

^ U> pieces and re-mitde up her^ \ 

* ., • . . . ' i 

, * It 18, proper for me to mention (thaugh it {§ not jifet 
reported.in the law-books) --«'that the Court of King's 
]$encb,-»a{ter a soleinn grgmaent on the point of ih^ 



70 «JP feJSKfettA L AVl:RAfefi» 

On the g€itieriil principle^ the judicious Lord 
|Kiiitnfe»* Kaimes has observed i,— that " to award eiie* 

rt,B^» b. 3, ^ ^ ^ . 

c. 8. §5» cution upon a foreign decree^ without admit-* 

« - r 

tirig ttiiy objection against It> would be, for 
bught the court itjan know, to support and proJ* 
mote injustice/* **^ Courts were instituted to 
reprfeiss, hot to enfot'ce wrotigj and flie judge 
\vh6 (Enforces any unlawful paction becomes 
actessbry to the wrong.-' " In oiir decisions 
upon foreign prescriptiohs It is cotnihonly thfe 
poiilt disputed,— whether such or those df 
our own country ought to be the rule* This 
never ought to be a dispute, for every cade thaJt 
tdtnes under bur own laws niust be decided 
% that laW^ and hot fey the law of dny othd* 
country/^ 

liability of unclerwriterstd pay d claim finrgenftral avi^ 
tage as made vp in a foreign country ^ — decided, , that 
*^ underwriters are not lound to pay any chargeiB on to 
reign statements^ which are not the subject of getierU 
- linStBge % the law of England ; sHid that this ^oiltraiet 
which was framed in tibis coiihtry must he govenaed hy 

our laws.^ » . 

>^. .^^-. ■■ _. — ■ — ^-.>— .-^ ..-^ ^^■■. --.^ ■ ^- 

• Power V. Whitmori, jfeay'irtfc, 1816. Actidn broiigbt to xtcafitt 
the slMD of «£6: 12: 10 per cent, paid od the cargo at Lisbon at 
Igetmal ttt)mi^y^^hicb Tticludiid tttfrnert'swagii iHfiii tkainieiiance^ 
jBttd 6^ ^rtkksnal adjnissible 1>y the lair^ England* 
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Chapter ii. 

OF PARTICUIiAR AVERAGE, 

OR 

*l ' ' ' 

PARTIAL LOSS 

■f 

ON GOODS, 



It ha3 been endeavoured to be shown, that 
the term ^^ average" is not applicable to anj 
other species of daim, than that ioto^sacri/icc 
made when the ship is in imminent dai^ger^ 
or for e.^13^:^ incurred for the general bene^ 
fit. And which claim is to be divided by a 
given ratio^ or a mean proportion, and to bf 
bom^ by all the parties concerned in the a^r 
venture, and who were proportionably bene- 
jfited thereby. 

The ferei^ ordinances and writers use tiie 
term ^' pairticular average loss," or *^ simple 
average,'' merely m opposition to a general,—* 
or " gross average loss ;" contenting themselves 
with assigning as a reason for this distinction) 
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— that the one species of loss is to i)e borne^ 
generally y by dl the parties concerned, ani) 
the other partu^hnvly by one of them. But 
they do not define how the word " average * 
am l)$ ctpplip^ble to any particular $^p6c|es of 
loss •• 

The meaning of the term " particular ave-t 
rage'' as usediii Lloyd's, is a partial loss of tba 
ahip, C£u*g0y or freight, of any kind whatsoever, 
and arising from any cause. (Except from ship, 
wreck — which is cdled ♦^ a salvage loss.*') — >. 
The term therefore includes,— -/&'^,-r^ct total 
loss of la. part of the thing insured ; tmd second- 
hf, — a pecuniary loss to the pirbprie1x>r of it, 

m 

arising from the effects of sea-damage. 
< ' If we retain the term, which from its appa-: 
rent usefulness, as a distinctive appdlation, we 
may perhaps be justified in doing; tt^ould 
be expressly confined to the latter kind of }qs$, 
or rather to the mode of f^djustment. There 

• 1 Ko)^. A^, * The learned judge of the Admiralty Court says S^ 
^' P* ^^^r f f ^pk or particular average is not a very aceuh^ ex- 
pression ; for it means damage incuinrpd iqr oi^ for .<qiif 
part' of the concerfi. which di^t pajrt piifst bear fdone^ 
jK> that.in fiw:^ it is n{) average at all, but still the. ex^ 
pression is sufficiently understood and refdvpd into fat 
^niliar use." ' .. ., • 



OR PARTIAZ^ loss. 75 

can be no objection to Uie expreismon, though 
coiyfe^edly aqoiualous, if we ^ve to it a de-^ 
terminate signification. 

Still the word '^ average/- as it appears at the 
foot of our policies^ will need some revision, 
if kt any time the wording of the'instrumipnt 
itselfishould undeirgo An alteration ^ . ^c^^Mri^* 

The term ^^partieuiar average'* is uaed ia''*"**^* 
this Essay, to signify the mode <^ adjusting a. 
loss on goods arising from Hbe article being 
deteriorated in value, in consequence of its 
beifig sea-damaged ;— -and the tenp ^^ partial, 
lo9Sy^ to signify ^, total loss of port of the tbilig 
iqsurgd, . : 

There are twQ modes of adjusting a loss on^ 
goods s6a^^oaajgi^,-^these . are as follow :<-' 
JP/>jf<,*--^By deducting. the neat proceeds of 
sale of the damaged! goods from the amount 
of the interest; which is either the value in the 
policy*, or the invoice covered with the prer? videp«itiii. 
mium, &c. Seoondfy^-T^By a companson of 
f he amount of the sales of the df^m^gejd, with 
a proformA account of s^es of the same ar- 
ticle, if it had arrived ip a soiiq(1 state. The 
first mode of adjustment is ip point of fact ^' ^ 
f^shage iw^;"-r^tl)p s^oijd is tbftt which it 19 
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prdj^o^ed shall cpnlinue to bear kbe appeUatioit 



The foreign writers afford us vKsy litde ion 
formation on the subject before us ; and tba 
books on the law of insurance in this country 
give us no idea that caa be acted on^ of the 
mode of ascertaining the amount of loss, or 
the etaiai on. the underwnter,-r^i e. the privh 
ciples &f adjustment. For almost the whole of 
our information on the stating of averages wei 
are indebted to Magens ; who has gone % veiy 
considerable length into the different modes of 
adjusting claimsj^ and has thrown nu»re light on 
that subject than all the ether writers on in? 
surance up to die present day. Probably ^ 
paucity of infbrmatioa in our modem booksi^ 
which profess to treat only of the law of ivn 
surance, arises from its appearing la th^ l^rth 
ed authoi^ to be not mtbin theii province to 
descend to matters of calculation* 
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Sect. L - 

of a t^artlal loss, commonly called 

A SALVAGE LOSS. 

A salvage loss, (from which this mode of 
Adjustment is derived,) — is that kind of loss 
vhidb it is presumed would, but for certain 
services rendered and exertions made, have 
become a total loss. The charges incurred 
are called " salvage charges %" — the property 

^ The inost pronunent among salvagd c^nged, in ctato 
of shipwreck in foreign countries, is the SeameH's wagi$s 
€ot ^hich they (the seahien) have been considered as 
haTixig a ttm on the proceeds of sale of the hidl of ^ 
ship and her ttiafenab;.andaftte amount o^ these foe not 
«uScient^ th6. deficiency is to be made up from the pro- 
ceeds of the eargo K Hiere iis no foundation for this iti > Weskettt 
the law of England. « Freight is the mcrf^her of wages • '* T ^t^p, ^ ^^^ 
f-if freight he not earned wages are not due; and th^ Dote,andiV.£|. 
Ireigfat«aniii^ bo earned by the comnR^foei^ .p. . . .$ • 

ed >-4^ e. by the anaster dditeisng tte oargo^ «r oau^% 
it to be delivered, lit Ae port ci disdiarge. Hie error 
noticed abdte^ may have arisen f ram the generaiiy te* 
ceived, and correct idea^ of the seamen's #ages ifting 
ncarkd la tkim mi ^iai^m ^tke sUp^f but by thds ' eitob. ^acm. 
u ^ meont-^tfaat on the ship's wrival, u^kOftA^ ^' ^*^^* 
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saved is "the salvage/' — and the differehtoe 
between the amount of the salvage (after de- 

• • • 

voyage being perfonned, — if the owner be insolventy 
tb^ seamen may attacb the fihip> and sue in the Adini- 
ralty Court for the amount of their wages. 

But when it is'said^ that in case of shipwreck the sea- 
men f^ not entitled to their wages as ft matter of i:}ght, 
i. e. that they hare no Uen on the salvage for them,— 
* 12 Ann St. 2."^^ VfkvAt be far from the wish of every friend to the sup^ 
c. 18. ouAb i^esa of m^riliiiie adventure, that the seamen shouldnot 
4^^^*L and Te^ehre a r^muueratioii for their tr^^le and tbe jAA.Vf 
i^^T^J^lj wtipb they wy expoae themsi^veB, in paving and pr^ 
art. lit serving the wrecked property ;— there is np dombt that 

ai? iiif^* they are fdly entitled to an equitable consideratioa to 
leg, fFiib. the full extent of the services performed by them, and 
Hanieatie Otd. ^^ shoul4 be deducted from the proceeds of. die pro- 

orf^F'S^i p*^y "^ '™'«^ '•»" *« ■«^'*«°* •«««" " ^ 

Mr, 3. tit. 4. British dominions, provision is made by statute ' that 
*j^ZtM^ art. '^^ siaster, the oflKcers, and the mq^incsrs^^shall be reasoiif 
SLand VaKn ably gratified for their trouble and risk. 
3 Ltg.QUr. - llie old marine laiivB *, Ac. perhiqw ftom lowing 
y^ .^ freight according to the length of the voyage perform- 

^zri. &c. , ed, {pro raiA iihms f«tw6S) axe frivpurable to the 
and Vatin^' piT^ciple of giving the seamen tfa»r wages to the timey 
titereon, iit sop*, out of the propeedfl of the'side of the vessel, in case of 
ixxxi. IUS13, ;»hipwreck; and some add a reasonable sum to carry 
fccandauthoiB jjiem ho^e^ if th(ey aissiatBd to the best of ihdr power 

cited by him. . , ^ *. ^ ^ • , 

L. Mansfield m savmg Uie smp.and cargo ; otherwisei they were to 
889? who^iotef l^^® neither wag^ nor r^nwd. But the mwcm laws 
th0 ConkUoto pf all countries agree, that if the ship and cargo be «n» 
Ai^tt, p, 266. Jirely lost t|ie seamen shall Ips^ their wages. J^A by 



ducting the eharges,) and tHe original valiie of 
the property, is tailed ^* Ae salvage loss." 

the common law of England, ** if the freighter lose hid 

cargo, the mariner ought to lose h& wa^es^** > Bnr. n*p, 

J It is saidy that <* upon general principles, the seamen ^' ^^^^* 

are entitled to no wages if no freight be eam^."«^<< The 

claim of the seamen on the ship seems not to extend to 

a case, wherein, according to the principles of the law 

Upon which their claim is founded, no i^rages are pa;^^ 

ble to th6m*.'^ • Abbott, 

* Bat the strongest argument for their not bdfig enti* ^^^ ^^ * ^* 

tied to wages in case of shipwreck is, the agreement be^ 

tween them and the master, by which they bind them- 

aelres not to demand, and agree that tliey will not con- 

isider theAidelVeS entitled td their wllged, ot any part 

thereof, until the arrital of the ship, and lier disciharge, 

at the port of destination. If however part or the whok 

'^f the cargo were saved, and by being carried on to thi^ 

i>ort of destination the freight were earned — ^the seamen 

#hotdd be paid their wages tJi proportion to iHe amount 

of the freight recew^e/, after deducting therefrom the 

Charges of salvlEtge and carriage of the goods to the port 

of dischai'ge. 

A cause was lately decided*, from which it would > Campbeirs 
•eem that in case of shipwreck short of the port of des- Y97. 
iin&tion ; a distinction is made between seamen being 
liired by the month and by the voyage. Now it is weA 
laioWn, OS before mentioned^ that in most cases seameii « ut supn, 
ire Mred £or the voyage but paid by the month ;~and ^ ^^' 
this distinction s(hould always be kept in view in matteri 
'of this nature. 

The Spanish' seamen, who appear to bfe more 
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In geoeffd, a salvage loss oigeois is, wben 
in cDpse(}uence of shipwreck or the perils, of 
the sea, the wssel is prevented from proceed- 
ing on her voyage, and the cargo, or the part; 
that is saved, is obliged to he sold at a place 
short t>f the port of destination. In such eases, 
though the property be not abandoned to the 
underwriters, the principle of abandonment i$ 
assumed, and is in fact acted upon ;-^ the pro* 
perty saved does not indeed ajetually belong 
to the insurers, as where a regular abandon* 
inent is allowed, but it is to all intents aqd 
purposes treated as if it did, and all the charges 
incurred. are borne by them. The principle 
acted on isthb ;-^the undecwrker pays ijt total 
loss, and takes the proceeds of the goods. 

Both in the abstract and in practice, this 

independent than these of other nations, guard agaiofil 
any loss of wages from accidents of this nature; for dic^ 
will not quit any of the ports in New Spain till a box of 
dollars, (called thence,— *' Caxn de SoldadaJ*) be put 09 
board for the express purpose of paying them, (or ra- 
ther, of their paying themselves,) their wages in case of 
shipwreck. This is probably a yestige of aneient com* 
merce; for when naVigation was comparatively but 
little known, shipwrecks were much more frequait, and 
seamen would make their own terms with tbeir em* 
ployero. 
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mode of tEidJ^^^t^PP^^^ but lU calculated 
to give the merchant bis tndemfiity in case 
of partial loss on goods by their being sea- 
damaged ; — ^and accordingly, there i& but one 
case that can justify a claim of this nature 
being calculated on the basis of a salvage 

This case is as follows : — ^when a ship on 
. her voyage puts into an intermediate port in 
distress, to refit, &,c^ and on unloading the 
■eaifgo it is discovered that some of the gpods 
are dsnaged, whfeb, to pareven^ ^tber dele* 
rioration, are surveyed and sold on thie spot* 
— In such a case, the claim must be adjusted 
as a salvage loss, and all the charges must be 
boroe by the iasiirers ; — lor no paiticulara^ec- 
age claim, (according to the above definitkni >,) ' ut sup. p. ts. 
can be made up when the goods are sold at 
any other place than the port of destination. 
. Here the damaged goods are really (not, as the 
term is often mbappUed,) sold on account of 
the uiidfarwriter% he paying ail the charges, 

* ft 18 costduiii^, mbt only in fc/tt^pt countries but m 
Bng^and, forpetsoBft lefiecting sales of dann^ed goods, 
to state ihat they stre s<M *^ en qccottnt of or ^^fat ihe 
len^ tf thQ uttderwrftm * f and thk is often done « Vide inf, 
irifliout the psnties erea faaviiig the iveans of k^owiAg ^^ ^- 
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and even the freight*, and the mercbafit J$ 
indemnified as for a total loss ;-^-ei\ gr. be 



thai the property is insured. Such a ptractlce ought 
not, to be contiaued : the correct expression in sqoh 
cages isy <^ on account of the concerned," 

* Ai^^ordtng to law and custom^ no freight is due Jift- 
less the noaster shall have complied with his coi^ct, as 
expressed in the bill of lading, by delivering the goods 
it^tnip<p.'r5»D. to the <U>nsignee at the port of destination^;^— yet, if 
the goods wete received by the tnercfaanty (or, which is 
the sanie thing, by his agent authorised for that pu^* 
pose, ) at a port short of the destined.one, either tb^Ai)! 
< Abbott, p. ill. freight or fre^ht pro raid itiMeris should be allowed^ 
au^h.^oltodf ^ ^ ^^'^ ^^ damaged goods hinded and sold at an in- 
termediate port, it bdng for the benefit of the proprietor 
that they diould be there sold, the freight must be paid; 
^t being taken for granted that it is al^i^s for the in- 
terest of the proprietor,(and the underwriter,if insured^ 
that the goods diould be sold ;-^but this freight shouU 
not be in proportion to the proximity to, or the distance 
from, the port of discharge ; but the full freight, for that 
is what is sacrificed by the goods being sold at the in- 
termediate port. This is the only case where the under^ 
writer on goods ought to pay theyretgA/,r-4>ecause it js 
for his interest to do so. But it is to be understood that 
the ship must actually proceed oa ihe voyage and arrive; 
for if she cannot earn her freight the owner has -not suf- 
fered any loss by the sale at the intermediate poxt, Aiui 
therefore the loss woiUdfall on the underwriters on freight 
^if it were insured)^ and not on the underwriter xia 
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l^ebes the neat proceeds from the person 
who effects t|ie sales, ^n^ tha l^^l^ce ffoiin the 

uqderwrit^r, ^ 

» ... . 

goods. — Pothier sayfiS^-^If the merchants shall Udce out ' Potbi^r, Sup, 
their goods during the voyage, ( alluding to the ancient „, V9 ( . 
eustom of merchants sailing with their goods*,) the* utsnp.p. ip. 
whole of ijje frmgl^t ^epoqi^ d^ie tfre s^o^ as if tlje^ h^ jiforeTc. si ? 
^emaine^r 

Thi6 relates to goods which are merely deteriorated 
in value by sea-damage^ or taken out by the merchant 
^r his agent. If however there were a toiql iass of any 
part/ the freight could be demanded on only what' re- 
inafned;^the underwriter on thie fHflght (^ it were in- 
siired) paying the amount of the deficiency. ?ut if the 
goods Were so much dtoaged as to be wprthtess. though 
they remained in*htlAiit is conceived that the loss of 

^ freight should b« barO? by th^ pifpprietpr of ^Jje goods ; 
^for as it is only 14 ^pja^^uim^e of th^ a^uioptf 0|? th^t 
ike underwrifier pn ^e gopds reaps aii adyantage fropi 
^h^ f l^e^ that,^ is i:^led ^po>tt fqr t^e freight ^r-and* ^. 

. the prjic^ice ^t pressing St^4S| it would seem th^t ihefe 
must be ^nactjual loss of the artjcl^, or thing insured, 

. I^efore the pi)der writer on tiief|*eight |s lja|>l^; sq this 
pa$e, /rpni ppming under neither gfthes^ h^^idSy Appears 
Un be af) i}naypi^;4>^ l9f^rcaQti?e risi^ which [n no^ prp- 
^yided fpr. , But i| may perhaps be urge^, ft^^ in 5^* a 
f^Cy fhe n)as|;^r wpuld have po right tq |e«|y^ the gpoijk 
at the intj^inQ$9;te pprj;, bpt ougl)t ^ c^rry j^heijapn t^ 
jtheport of discharge; this would not however reli^te 
)l)e pierchsint, ^i case mtg|>t occtir, such for instance^ 
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It is only when the damaged goods are, 
fit)n[i the necessity of the case, sold at a port 
short of that of the ship's destination % that 
this is a correct or a le^timate mode of adjust- 
ment ; — For when this method of calculation 
is applied to ascertain the claim for loss on 
damaged goods after the ship's airival, it is, as 
will be fully shown hereafter, exceedingly er- 
roneous. 



S k 



as damaged coffee, where it would be daageroas to talce 
the goods on boiyrd again; peihaps in such a case the 
loss may be considered as tiuitamotmt to a total loss of 
the article by a peiil of the 8ea»— and then the under- 
writer on the freight woi^d be liable. 

* The present practice of Amsterdam as relative to 
salvage losses, is agreeable to that stated above. In the 
rules established hi the Department of Insurance in that 
city, (art. S5.) it is said ;— " If owing to stress of wea- 
ther, or other accident at sea, any merchandise, whether 
sound or damaged, be sold at the place of its redemp- 
tion, and not thai tfiis desHnaiiori, all charges without 
distinction, as well as that proportio^n of freight aHowed 
for the conveyance of such part of die cargo as may be 
saved, should be deducted from the produce of the sale 
diereof, and the de^ciency, as given by the neat amount 
of the invoicOi will be duo frmn the underwriter/* 
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Sect. II- 

OF A PARTIAL LOSS, COMMONLY CALLED A 
PARTICULAR AVERAGE. 

The mode of ascertaining the amount of the 
•daim on the insurers cm goods, for loss by de* 
jerioration in consequence of sea-damage, has 
hajd the attention of many intelligent persons 
both in and out of Lloyd's* It is now agreed, 
that the only correct mode of adjusting a loss 
of this kind, where the ship has arrived at, or 
the goods have hi^n brought to the port of 
destination, is by comparing the market price 
of the sound merchandise with ti)e market 
price of the damaged ; and thus ascertaining 
the relative depreciation in value sustained by 
the ma*cbant from the sea-damage* In the 
present state of tlie practice^ this needs only 
to be mentioned to be recognised as correct 
It then follows, that the mode of adjusting 
«uch a cl^im on the principle of a salvage I033, 
cannot be a just one, because it has no refer*' 
ence to the market price ; and, consequently, 
in almost every instance, it gives die assured 
either more or les6 than he is Justly entitled to^ 
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ajid the only security that he has ag£unsi actual 
loss is in the case of a saving or a losing mar- 
ket. But tlie resuk to lie defeired, is that whidi 
will indemnify him in flf// co^e^ a^inst the de- 
preciatioh in value of his goods by the damage 
sustained, and which may be acted upon in 
all easels as a general principle. Il would,' in- 
deed, be easy to produce an instance.of goods 
beingdamaged J^^ per cent, or more, which; 
if adjusted ai3 a salvage loss, would noft only 
free the underwriters from all claim, but leave 
them, gainers by the transaction,-t-on the as- 
sumption, (as in cases of this nature it is>s- 
surned,) that the damaged goods become their 
property. * 

But though the mode of adjustment in use has 
a reference, to the market price, it is perfectly 
4inderstood that the Undetwriter has no concern 
with tihe fluctuation of the markets ; and there* 
fore whether they be high or low, it is of no im- 
por^nce to him. The merchant niakes use of 
them merely as scales to show the relative de- 
preciation in value of the dan^aged goods ;— 
for (to carry the simije further,) if sound mer- 
chandise of the^same quality wa*e {5ut in one 
scale, and the damaged merobandise in the 
other, and the souQd weighed one htindired 
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pounds, and the damaged bqt fifty poun^B, it 
.would be shown that the goods hBAXo^ffty 
per-ceat. of their ori^nal value ; — and by this 
means the proportion of deterioration would 
be accurately ascertained. 
^ This may serve to elucidate the present prac* 
:tice, and to show the principle on which all par<* 
ticular averages are, or ought to hp adjusted. 
— And in point of fact, there is no difference 
of opinion on this, as a general proposition ;— * 
the difference arises on the question of the 
charges hein^^ deducted from the sound and 
damaged sales, — the assured contending, that 
he has a right to deduct the freight, duties, 
and landing charges from the sound and the 
damaged sales, before he ascertains the de-^ 
pr^iation in value; — ^and the insurer- hold 
ing, that Ae has no concern with thede charges ; 
^ — he guarantying the assured against any de- 
preciation in value that the goods may sus- 
tain, and nothing more : — L e. not ikving in* 
^ured the freight and duties, he ought not to 
be" diiled on for a loss of any part- of thenr;r-- 
and, more particularly; as by the operation of 
deducting them froin the sales, he is involved 
in the rise and fall of the markets. Certainly, 
the assured is correct in assarting, tiiat unless 
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his teriBs be cbmplied withj lie muat he a loser 
by the atrival of the damaged goods ;«^but it 
might be answered,— ^that ev^ if they wer^i 
few cases would occur where he would get bis 
* Vide inf. $ iii precise indemnity ^ 

Previously to entering into an e^^amioation 
of this principle, it may be proper to g^ve a 
brief history of the subject before u& > 
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The principle of adjustbg a particular aver* 
age as a salvage loss^ would appear from tlie 
simplicity of the operation to have been the 
original mode adopted by the merchant in 
stating bis claim on the underwriter ;-^thu9 
we know^ that in those countries where coqi't 
merce, and consequently civilization, are of 
late date, and among all persons who have not 
well studied the principles of insurance, this 
mode of adjustment is still a^roved and acted 
^pon. But as both the merchant and the un« 
der writer became interested in tlie question 
whether this were the cprrect o^ihod on tlie 
one hand of obtaining, and pa tlie other of 
granting an indemnity, it cou)d not be exf» 
pected that this erroneous mode of adjustment 
would hold its ground; but that other m^^jps, 
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approximating nearer towards th^ true princi- 
ples of insurance, would bc^ discovered and 
adopted : — for the merchant wo|ild find, that 
if his goods came to a gaining market he could 
not be indemnified against the damage they 
recdved without areference to the market price 
of the sound; — and the underwriter would 
learn, that by this noode he not o^ly paid for 
the damage done to the goods, but also gave 
the merchant a saving price for them when 
they wrived at a losing market 

When the Hanse-towns and the Low-coun- 
tries were the emporium of the commerce of 
Europe, and their merchants the most acute and 
the best informed of any then in the world, these 
considerations could not fail to occur to them, 
— and accordingly, there is reason ^ to think 
that the principle of adjustment by areference 
to the market price of the sound goods origi- 
nated dther in Hamburgh ^ or in Amsterdam ; 

* Aj it must not be imagined Ibat any thing has been . 
ftated contrary to the fact, fcMr the purpose of supportmg 
an hypotb^is^ the reader is ref^snred to p* Sid. («i infra) 
where it wiU be found that a perticiolar ayerage wa»ad- 
justed 9XHamhvfgh m 1719> by a <Uspacbeur of eminence, 
on the above principle ;— though the art&nanct of Ham- 
burgh of twehre years' posterior date, enacts > " that *, Ord. Hamb. 

M*« j!i»t Art* 14# 
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Aiid though #e beve very little satisfitctoi^ iii* 
formati^i en this subject, these ordkiaiiees 
wow the prificiple of the oierchant being hm 
bwn utideFwrker fer tlie profit acenittg on tb^ 

goodst ; ' * 

The prlncifle bf Adjiistiti^teithef as a sal* 
Vage lo9fr, or on the comparison of ' the neat 
proceeds of the sound and rfamag^ goodsj 
&ppi&ars%)-liav^ been the ^ generaHy received 
doctrine in this eo.u»ti^ till aWbut tfiifty yeart 
ago, Magens, in Ins* ** Essay dn fnsirmnce,'' is 
decidedly favourable to the latter mode, though 
liie adjustmerit on the gfosS pfodCwie Was a^- 
tated in his tin)6 ;— biit froto being a merchant 
himself he wds well able to jiidge that the as* 
feured bould not be fully indemnilied by this 
mode. Weskett iis also favotii-able to the ad^ 
justnieht on the neat proceeds, but his reiason- 
tng is inconclusive, and appears to be founded 
k j^cskett, ^xk erronfeous ddtd K 

Birt. '* Averager 

when any part of goods valued in a policy shall be found 
Hamliged, they shall be separated from those iibt da^ 
inaged, and sold publicly by themselves wheth^ misii^ 
or few, and the dkpacheur of average ^all regulate th^ 
daii^agis confotaHble to the valuation made la the policy 
without regarding what the good6 not damstged woul^ 
prcKiuce/' Was it intended that this should hold only 
in case of a valued poKcy? ; - * '. — ^ 



b.d4. 



* I ifirtd {fi*6m ttitoascript stateitleftts,) tfidt iiT 
1784^ the prindj)te of flfdjustdfietit on the gross 
firodtHSej as the basris of caleuldtldti, Was tJiett' 
coining into use in Doyd's; though It Was dot 

• • • 

generally at^ted up(^ tb^re until abc^t twenty^ 
^ars aftisr, when it'Was i^ecogms^ by the 
tourtsof law. JBut»it is by tio ttiean« a new? 
do€tt4ne-,**-for a particular average (on>)ii9eh9>^ 
ffo&i Hambtil-gh to Lii^bon) Wis calculated at 
Hambtfrgb* on Ibat fnriticipl^ so long ago as 
the year '#1^; by Jurg^^jGffew; a idii^flc*«ir 
of celerity in thiit city-^. And in 1721 w©MBtog.p.4itf, 

• r t 

hav6 a f^tatelnent of a pttrtieullu* isvefage made 

up also tit Hamburgh) wherein the gross pp»^ 

duce is the basis of <x>iit]^ibution^« This ave^ '^ Mtf . p. so^/ 

rtage islioWev^ adjusted on an erroneous piin- 

eif^e^i for the assured claimed the^lflbnttices vidtiaf. § m, 

between what tli6 goods woiAd have produced^ 

if they had fj^rriyedsoand, and what they did 

produce being damaged, to which wefe added 

the eMtu rhargesi It is worthy of notice tiiat i 

itt 1 7^0 a claim for a particular average was . . . , 

adjusted on the gross produce, adding the ex* 

tra charges to the amount of the loss, as is now 

the custom of Lloyd's**. »m Rtngetisi 

The Amsterdam ordinance (1744) fully re* 
cognises the principle ^ >— the words lire ;— ^ « Ord. Amsi. 

■ri( tyvk 
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'^ The average or damage on goods that hap- 
pened during the voys^ge by outward misfor* 
tune, shall be repart^tioB^d on the gross capital 
U>at the goods being sound would have amount- 
ed to at t;he place of their^destipation^" On this 
Mag^ns (who, it bff3 bew noticedi c^pos^ the 
adjustment on the basis of the gross produce) 
takes occasion to remark — " that whenever the 
goods 4CQme to a ginning mari^et no doubt ca^ 
be made that the^ damages aiiQuld be jreparti^ 
ticined>on the n«t product aqd the insured 
bear hi? part for whi* did not pay a preqniim ;, 
and,*' be adds, " when tjiey come tea losmg 
market, the repMrtitiw should be fLt what he 
(.pp. 38. valued them at in bis policy ^" 

In 1761 it was finally determined, that in 
all pdjjtsstm^earts of loss on goods seardamagpd, 
reference must be bad to the markets to de^ 
tmoiine. the proporticm of injury which the 
goods have sustained. 
« 2 Burrow'f The cau^c of Lettis yi. Rucker^ (in the 
f re?.'*'^' Court of King's Bench) settled this iipaportant 
pmnt It waaccHitencted on the trials that the 
assured ought to have made good to hinji the 
difference between the value in the policy and 
the price the. damaged goods sold for, (^ e, 
what k commonly called ^^a salv^e loss")' 



209. 



OB PARTIAL toss. 91 

The underwriters, oo the ctmtracy^ offered to 
call 'Yvijtoesses to prove the general usage of 
estimating the quantum of dami^ to be by a: 
reference to the market price of the damag^, 
aod sound goods. For the only ^^aestion was, 
'-^'^ by what measure or rule th^ damage oughts 
to bie dstioaated/' 

- On attentively perusing the lununoos and 
excellently well^ligested ^' resolution" i of th«t 
court delivered by Lord Mansfi^, on a moi: 
tidn for a new trial,--«the impression iny tjiat 
the gross produce (though the question waa 
not agitated at the timey) was then virtually 
determined to be Ae true rule of calculation ; 
because it does in iict settle all the great poiat9 
i^ince contended for. 
The cause of Johmon v* SMd^ V which > 3 East** tmi, 

Rep, p. 581. 

-' ' - ■ • 

* There is an error of the press in Mr, Sergeant Mar* 
ghalFs quotation* of Mr. Justice Lannrenoe's opimon of « 8 Marsh, 
the court in Johnson v. Sbedden^ which though it may ^' ^^' 
j^eem but of trijSing consequence, needs correction, as it 
might coafiite my persmi unaoquaiat^ with the ^ia^ 
ciple of a4juBtmeat in question ^^He (the judge) is 
there made to say, " if the purchaser w^re not liaUe to 
the duties and chargen^ we would give as much more as 
the amount of those charges comes to.** Thus making it 
appear as if it were mei^t^-f^f ctmTt would giy^^-th* 
Wpr4 should Iki he^ 
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three times ^gaged the attention of the Court 
of King's Bench, at kngtb put this question to 
nest. The judgment was delayed in €onse*« 
quence of a difference of opinion while Lord 
Kenyon presided in the court; and the pre* 
sent lord chief justice fwbore to give an opi- 
nion, he having been one of the counsel for the 
Underwriters on the trial ;-^tbe court was ti^ere- 
fore composed of the puisne judges,-- Groses- 
Lawrence,- and Le Blanc* 

It 'tnay appear surprising, that ^thou^ the 
mode of Cftlouiating a particidar average by a 
reference to the markets, had beeb known in 
Europe nearly a century when this judgment 
was given by 4he court of Kiiig's Beneh; the 
important point, — ^whether the gross prod«K:e^ 
or the neat proceeds, should be considered ihe 
basis of ca.lculation, was not determined till 
that day* 

• - ..♦ » "^ 

This causC) known in Llpyd^s by thopp^l- 
lation of ^* the Brimstone cause," (fnigi^t^ena- 
ture of part of tfae mmrhandise insured,) was 
tried on its merits, and a juror was agreed to 
bie withdrawn; that the amoutit of the datnages 
might be ascertained. ^ In consequence of .this 
the claim waiS m^e gp for fuljustment on the 
jgpround of the neat proceeds. But on a motion 
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for a new trial, the court after two urguments, 
detie^rmuied tiiat the founds^tiun of the calcuia-* 
tion was erroneous,- (as hacjl been previously 
shown by a g^tlemaa of high and deserved 
eminence in the commercial .world %) mid that 
.the tnie mode of calculating. a pa|ti^l:l{]is# on 
goods sea-damaged, and ai^ertainiqgth^ ex- 
tent of the un[<terwriter's liability, is by a: conn- 
parisoii between the gro^» produce of the sound 
and damagi^d goods. The judgipent of the 
court was ^ven at ^eat lengthy and the rear 
soningis sound and conclusive, 
; Xt is not my intention to lengthen : out this 
.£s$ay by giving an abstract of the able and 
dear repprts of these two adjudged cas^s,— 
4he perusal of then^ will well repay , the alien- 
tion of the commercial reader. 
* III Miifhaelmas Tetm, ISOfi^ the court' of 
Common Pleas approved the rule laid dowii 
by the court of King's Bench ^. The adjust- » 3 bos. & Pui, 
meot f>f a partial loss on goods seM^na^gSd^ 
by a coq»paYi39n between the ^i9«js produce of 
the scHuid ami the daniagecL^es^ may there<- . 
fore now be considered tte'lkw of Eitglatid. - ^ 
" It shoyld* always be borne in mind^ that it 

» T?he Ute Edward Vaiu,'Esr[, 
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js to tb6 laudable and persevering efforts of 
Mr. Shedden, the defendant in the before- 
mentioned cause, that the commercial world 
is indebted for the settlement of this very im- 
portant question. 

On the 4th August, 1 802, a general meet- 
ing was held of the subscribers to Lloyd's, by 
^hieh a Committee of ten gentlemen was ap- 
pointbd, for the purpose of taking into its con- 
sideriition the impositions which (particularly 
during peacfe,)* the underwriters were subject 
to " in the making up of averages,*' and to pro- 
pose a remedy for the same. On the 28tb 
February, iii the following year, the subscribers 
were informed, that the committee had not 
then come to any decision on the subject— 

• Jt may be proper to potice, tbat though ^e bceak^ 
ing out Of the war preheated tbis Commitlee from being 
as useful as they wished to have been, yet it is probable 
that the subscribers were indebted to them for the adop- 
tion of a rule, which was found very salutary in its ef- 
fects :— that of demandiug, in case of claims for partial 
loss by sea-damage in foreign countries^ . (particularly 
in the Mediternme^) neesrtifiqateof survey signed by 
two resident Britiedi merchants ; a clause to this eflfect 
was inserted in the policy^ and was called (from the 
gentleman with whom it originated,) << Mr. Angerstein's 
Clause/' 
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I have reason to know that they were, very 
anxious to promote the object of their appobl- 
ment, but the war breaking out agBtiii proba- 
cy prevented any thbg definitive b«)g done*. 
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Having thus gone through the history of the 
,9K)des of adjusting particular averages, I am 
obliged to remark^ with some regret, that 
though the question is probably put to rest in 
:the courts of law, there is reason to think, (per- 
haps fropf the grounds of the above decisions 
niot b^iqg so well known as they ought to be,) 
that some. dissatisfaction still prevails in the 
cpmmercial world. To obviate this^ if it be 
ppssible, or at least to endeavour to put the 
subject in so clear a point of view that it may 
he known in what the difference of opinion 
consist^, will be the object of the remainder of 
tim chapter. 
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The intention and end of insunuioe is, ^^ fy> 

* Die writer takes the liberty to niggeitt to die Com^ 
mittee of Lloyd's, tfie propriety of recommending to 
the particular attrition of their agents, the impositions 
practised in colonial and foreign ports in regard to 
averages. 
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indmnify the amtredp' In wl)at do^ tbk^ in« 
iletimity cons^t ?-— It has been answ^^, by 
.quoting only part of a sentepce of Lord Mana- 

p 2 Har. Rt^ ggi^ 1^ witbout r^gwrdipg tb^ cQQt^xt, -^ ini 
^^ putting the merchant in the same condition 
which he wQuld have been in if the goods had 
arrived free from damsge/'--r-Now, it is evi^ 
'denty that if this were to be stricdy insisted on, 
the grvss proceeds could not be the proper 
'mode of adjustment ;-t--nor would any other 
mode with which, we are acquainted suk all 
the cases that might occur — for if we try it oa 
the neat proceeds^ the merchant would only oh 

9 vMeinf. §iii. a saving market* be put •* in the saipe coadi- 
tion M^iich he would have been in if the goodis 
had arrived free from damage." While on a 
losing market he would actually make a profit 

I Vide inf. § in. of the underwriter^! • But this latter mode of 

IMt. 3. ex. 2. 

adjustment was evidently riot m the conteni- 

• 

plation of the court when his lordship deliver- 
ed its judgqo^nt. For he says,—-" the upder< 
writer has nothing to do with the risejdr fall 
of the market, — nor with the price of the 
thing/'' — Bat the acffustraent on the neajt jm)-» 
ceeds does, inyolve the underwriter to ^tb 
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* Fipom the above decisions) and itoxn what 
can be coll^fed of the 'general opinion of well- 
infomied mw, Jhe <Aject of the policy is, ta 
insure the merchant against Mf^ tftjury wkick 
his goods may sustmnfiram depreciation in va* 
lue^ by their being se(hdamaged,^-mi nothing 
more. — ^That this object may be fully attained 
in all cases by the adjustment on a compari-, 
son between the gross prdduo^ of the sound 
and damaged goods, will be shown in the 
course of tbe following- section ;-^and further| 
— ^that this mode is the only one which secures 
to the merchant his rights, . without infringing 
ojQ those of the underwriter. 
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, \ ... . . : i f .. \ . ' , : * 

OF THE VARIOtJS MODES OF ApjUSTMENT. 

In the exajnination of the subjects treated 
of in this section, I haye conceived that no 
mode would lead to the desired result, so soon 
or so correctly, * as that of a direct analytical 
investigation ; and if in the pursuance of this 
plan It be thought necessary to ajpologise to 
my experienced readers, it is hoped tliat the 

H 
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attempt to reeoiwiile opposite interests, and 
thus to promote an union of opinion on mat- 
ters of some consequence, wiU be considered 
A excuse. 



\tv'4{^t 



There are four modes of adjusting a partial 
loss on goods deteriorated by sea-damage, each 
of which has had its advocates ;— these modes 
are as follow :— 

1, As a SALVAGE LOSS* 

2. On the DIFFERENCE between the sbund 
and damaged sales, without a reference to 
the cost. 

3. On a comparison between the NEAT pro- 
ceeds of sale of the sound and damaged 

; goods* 

* 

4. On a comparison between the GROSS PRO- 
DUCE of the Bame. 

I shall treat of these in the above order, 
and of some other subjects connected with 
thisisection. 
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In the following calculations let these data 
be assumed,— EXCEPT where aUeratiom are 
necessary for the better eluddatUm of the ar- 
gummty viz :— 

Interest^ — ^500 ; — ^beJng the amount of the 
invoice, covered with the premium of insu- 
rance, &c. 

Detfiriaration, — one-half. 

Charges y — ^100; — being the amount of 
freight and duties. 



LosSy — On. a losing market *) £50 per cent on 

the amount of 



Profit y — ^On a gaining market 5 the interest. 






Article 1. On the Adjustment of a Partial 
Loss by Deterioration^ on the Principle of 

a SALVAGE LOSS. 

An adjustment on this principle cannot be 
correct, because it does not act uniformly ; but 
is made to depend entirely on the markets^ 
which regulate the claim on the underwriter, 
and in the fluctuations of which he is involved 
with the merchant : and, moreover, in conse- 
quence of no comparison being made between 

H 2 
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the market price of the sound and damaged 
goods, the merchant is deprived in some cased 
of any redress whatever^ though his loss may 
be considerable from tlie deterioration of the 
goods^ 

^ FIRST EXAMPLE. 

On a saving Market. 

Amount of interest •«•••.«• 4 4^500 

Dediict groas produce of the da^ ' '^ 

nnged sales .•••.••• jfSOO ^^ 

Less charges • • 100 

. ^ 

» * ' r _ 

Loss. 4^300 



The goods are damaged ane-halfy viz: — 

^250 ; but the claim is for ^300 — ^which 

» ■ - 

-^ • In statements of particular averages adjusted as a 
salvage loss, it has been customary for the merchant 
abroad to charge his commission on the damaged sales. 
The practice of Lloyd's is to allow this, only when the 
goods are consigned for sale, and consequently where 
the merchant acts as an agent. When the property is his 
own he does no more than he is bound to do ; — he sends 
the goods to auction, and receives the proceeds of tiie- 
auctioneer, and calls on the underwriter for his loss — 
this is the whole process, and there the matter ends. 
On this subject see a quotation fromValin's Commentary 
> ut infra, on the Ordinance of the Marine of Louis XIV •' 

p. 103. 
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» 

is ^^50 lAore than the amount* CJ^.4tie* injury 
Oie goods have sustained from deprfecilitii^in 
value. ; which ^50 is precisely the propidrii^n^' .- 
of charges (i<^. freight and duties,) on the va- •'.. /.;"-- ^ 
lue of the goods, lost by the deterioration ;•— 

To amount of inyoicei prenQdum, &c. , • , ^500 
To amount of freight and duties • • , • , 100 

By amount received from damaged 

sales , \ . . . d(?S00 

By amount of daim on the imder* 

^ writers afe*300 

t4s; ^— For deterioration • • . •• . ^0 

For half the freight and duties ; the 

' goods being damaged one^half • . 50 

800 

<a^600 



SECOND EXAMPLB^ 

On a losing Market n 

.Amount of mterest . . . . • , • '• • ^500 
Peduct gross produce of the damaged 
sales .••••• 175 

I^ess charges . . ♦ lOQ 

'75 

"lok. ^425 



I 
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i. r 






• • 



• • 



• • • 

• • • 



HereW kirsurer make^ good to th^e assured 
the- Umle of his loss ; — for the underwritei* 
"ffigh *the belance of the account : ea^. gt. 

* To amount of invoice, premium, freight, 

duties, &c, ut supra, — «fi600 

By amount of damaged sales ... r 175 ■ ' ' 
By claim on the underwriters j g4?25 
vbii — ^For deterioration • . . 250 
Half the freight and duties • . 50 
Halfthe loss of markets • • • 125 

435 

This example serves as one reason why a 
preference is given in foreign countries to this 
mode of adjustment. It is particularly preva- 
lent in the United States ; and if we bad not 
good reason to know that few even of the best 
informed merchants there are unacquainted 
with any other mode, we might be uncharita- 
ble enough to imagine this a sufficient reason 
for the numerous claims made of late years 
from those countries, when the markets have 
been overstocked with British manufactures ; 
—for it has been seen, that on a saving market 
the merchant is fully indemnified, — i. e. he is 
put '^ in the same condition which he would 
have been in if the goods had arrived free 
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from damage ^ ;'' — and oo closing market he ' vidie gopn^ 
is not only indemnified against the depreci- 
ation in value^ and the lo^s of Ihe freight 
and duties, — ^but he is put in the same eoiH 
ditioa as if his goods had arrived at a sasdng 
market 

Thus &iT by thiis mode of adjustment, the 
foreign merchant secures himself against, — 
^st, — ^any loss arising from the damage done 
to his goods ; — secondly ^ — from the loss occa- 
sioned by the payment of the full freight and, 
duties on the damaged goods ; — and lastly,-^ 
from the loss of the market. And thui^ a full, 
and complete abandonment of the damaged, 
goods to the underwriter is assumed and acted, 
upon. It would be wdl however if the parties 
were to recollect the excellent observation of 
tbaV most sagaciims commentat^,-^FaA*^^,^ vai. dm. 
<^ The insurer is not always in the place of 
the assured ; he is only ^arantee to him fpr 
the damage that may happen to the. thing ip« 
suted." 
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THIRD EXAMPLE* 

On a profitable Market. 

Case I. On the preceding doHm of 50 per cent, profit. 

: Amourit of interest # j£50O 

Deduct groBs produce of the damaged 
sale •••,••••••• 425 

lioss. charges • « • , • • ^ . • 100 

LoBs. jglTS 

In this case, the assured falls short of hi^ 
triie indemnity ^75 — ^because no compari- 
son is made between the market price of the 
sound and damaged goods^-^and where goods 
are deteriorated in value by sea-damage, no 
measure can be taken from the prim cost to 
> 2 Bar, R^. asccrtaih the quantity of such dama^ K'*'[ 

. CsueS* Let Ihe.profit be kcreaaed to 190.|k^c€»l.» 

thien;— 

Amount of interest ^500 

Gross produce of damaged sales . • 600 s^s 
" Deduct tUe charges • , . « . • }0Q 

jgfiqo 

Thus, — though the gopds are stUl damiiged 
one-half, the assured has no claim on the in- 
surer ; for the neat proceeds of sales of the 
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damaged goods are the amount of the prime 
cost 

, If we extend the comparison, and assume 
the profit to be greater than 1 SO per c^nt., then, 
(as on this principle the goods are supposed 
to belong to the underwriter,) instead of tihe as- 
sured having a claim on the insurer for ^S^5&y 
to which sum he is justly entitled, (the ^)ods 
being deteriorated to that extent^) hcj-^r-the in- 
surer, would receive a profit from the assured. 



It will be readily inferred that thi3 isiuirex* 
ceedingly erroneous mode of adjusting partial 
losses; and that so far from admitting. of ge- 
neral application, it will not be correct even 
in any one instarice,-~i. e. if the definition of 
indemnity before given be allowed >. > ut sup. p; 97. 

. As it is the object of ; all mercantile : specu- 
!toti(Mi that; goods should go to a profitable 
market, it appears IsurfHising that this mode, 
vhich in such a case can never give the merr 
cb^nt his indetnni^, should so long have had 
the preference to all others. 

The reason for continuing the use of it, in 
preference to a qomjmrison between the value 
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of the sound and damaged goods, is said ta 
be ; — because there are no means of det^rmia-^ 
ing the mari^et i»ice of manufaciured goodsy 
or in fact, that there is no market price. But 
this will admit of doubt ; — for instance, — -ma- 
Biifactured goods are sold in our colonies, and 
in foreign countries, across the Adantic, at an 
advance on the invoice cost : — ^if therefore a 
trust-woFthy certificate could be obtained ia 
these cases, why should we not place the ssmie 
confidence in it, as we do in a certificate of 
the sound value of colonial produce ? If such 
a plan were to be adopted the mode of adjust-* 
> Vide Appen- meut would uot be difficult '• ' 

It has been objected to this^"— that the va^ 
lue of some articles, such, for instance, as: 
printed calicoes, dq)ends on the fashion of tbe^ 
day, and acccnrding to tiiat, the advawe would' 
be high or low, and therefore the uinlerwriter 
would be affected by it;—- but this objectioQ' 
has no foundation; (as will be seen in ^ 
note,) for the underwriter has no more to A0 
with the advance than he has with the price. ' 



\ 
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Article 2. On the Adjustment of a Partial 
Loss by Deterioration, on merely the DIF- 
FERENCE between the Sound and Damaged 
Sales. 

If the adjustmait be made merely on % 
cbmparison b^ween the market*{N:ice of the 
sound and damaged goodSy without a reference 
to the prime cost, it appears to me to be clear, 
that it can hold good only in the single case, 
where the value oi the sound produce is pre^ 
cisely the siuoie as the amount of the }Nrinie 
cost 

It has however been contended by the as* 
sured \ that where the eoods Imve come to ' Marshall, 

° p. 6«3. 

a profitable market, he is entitled to the dif* 
ference between the price for which the da- 
maged and undamaged goods Irave be^a s<^d 
at the port of ddivery,— *for so much has he 
lost. And on the other hand,-^tbe insurer 
contends that where the goods .have come to n. 
losing market, he ought to be^ called upon to 
make good only the difference between the va« 
lue of the sound and damaged goods ; — for so 
much, it is said, and no more, has the assure^ 
lost. 
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The answer to both these assumptions might 
be, in the words of Lord Mansfield, before 

» Vide sup. quoted J, — " the imderwriter has nothing to do 
with the price," — ^the market being only u^ 

2 vwe sup. as scales to weigh the extent of the damage *. 
The comparison between the price of the sound 
and damaged goods is instituted only to ascer- 
tain the quantum of damage which the gpods 
have sustained, i. e. the relative depreciation. 

• The principle contended for hylixe^ assured 
' 3^J5*'°'' has been noticed by Magens, — ^who says 3; — 
p* 90. ^^-tbe assured on a gaining market should bear 

his piurt for what did not pay a premium/' 
And it is allowed on all hands, that the assured 
ought not to call on the insurer for a loss on a 
larger sum than that on which the latter has 
received a premium. 

• Perhaps the principle for which the insurer 
contends, may have arisen in some measure 
from the customary mode (in my opinion n(rt 
the best,) of stating a particular average;— • 
which, instead of estimating, by a comparison 
of the proceeds, how much tiie goods are de^ 
predated in value, is done by making a state* 
ment in the rule of proportion,— ejr.gr. If 
^500 (the sound value) lose ,5^12^, then 
^600 (the cost) will lose ^150, Thus mak* 



OE PARTI At LOSS. 10^ 

ing it appear that the Ibss to the assured is only 

5^ 1 25,— instead of showing Aat the goods 

are depreciated in value one-foiirtb, or 25 per 

cent. *, which amounts to ^6 1 50. But this point 

will now scarcely admit of dispute,-r^f6r. it 

would appear to be completely settled, that if 

the goods be damaged, i. e. depreciated in value 

bne^fourth, &c. the underwriter must pay one^ 

fourth, &c. of the cost or value in the policy ^** ^^^^^ ^^ 

Probably, however, this mode of adjustment 
may have arisen from the idea, that the as^ 

• There are three modes of ^tuting a Particular Ave- 
rage, which are as follow :— . 
Iirsi: — (as above.) 

If ^500 lose ^1^5 : then ^600 will lose a^l50. 
Second:—^ 

AsaeSOO (the sound) is to j^S75 (the damaged) sd 

is £600 (cost) to ^4r50. , 
From the invoice cost deduct 450 

Amount of loss . • . • ^150 ^ 

7Wd:— 

Cost rf600 

Amount ofptO'fdrtnd sales of sound goods . • £500 
Ditto of sales of damaged goods . • • . • . 375 

Damage, or depreciation in value 25 per cent. s£i25 

S5 per cent, on ^600 is j£l50. =s=s« 

The latter mode is I think preferable to either of the 

others, as serving better to elucidate the principle on 

which the claim is made. . - . . 
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sured has a right to call on the insurer in the 
one case; and the insurer has a right to de- 
mand of the assured in the other, — ^that the 
damaged goods shall be replaced with sound. 

Now it appears clear, that if this were to 
be admitted as the principle of indemnity, it 
would do away at once all settled practice, 
and open a door to litigation on every partial 
loss of this nature that might occur. 

Let us put the case of a lodng market where 
the underwriter offers to replace the damaged 
goods with sound, — ex. gr. The merchant 
effects insurance on a bale of cotton from the 
West Indies to London, valued at ^20, whicH 
is the cost, &c. It arrives damaged, and if 
sound it would have been worth only ^151 
The underwriter offers to replace it with a 
sound bale; — but the merchant says, " no, the 
contract between us is, that the goods shall 
come safe to the port of delvoery; or if they 
do not J that I shall be indemnified to the 
» L. ^sM^eid. amount of the prime cost. SccA-^it is a con- 

2 Bur. Rep. '' '■ , 

p. 1172. tract between the insurer and the assured, 
and not between merchant and merchant ; a 
bargain and sale is a miercantile transaction, 
and has no principle in common with the con- 
tract of insurance. But further, if you mean 
by replacing the goods, to put yourself in my 
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«tuati(Hiy you must make ywr purchase at 
the Bame ; market that I did, you must enter 
into a similar emltmct of insurance with a 
third perscHi, (whose solvency you must gua^ 
ranty,) that the goods shall arrive 6afe.«-^You 
must in fact take upon yourself all the risks 
bmdes those in the contract between us, and 
brii^ the goods on to the port of discbarge. 
♦—When you have done this, we shall be on a 
jtiore equal footing." If the merchant were 
tiims to reply to the underwriter's offer, he 
would at least have reascm on his side — though 
the reply might not be satisfactory to the un- 
derwriter; 

But finally, as no principle of adjustment 
can be correct unless it have a reference to 
the market price — so neither can any be so 
unless it have also a reference to the j&ri/we 
cost. 

Article 3. Qn the Adjustment of a Particular 
Average by a Comparison between the neat 
PROCEEDS of the Sound and Damaged Saks. 

There are several very material objections 
to this mode of adjustment *, none of which 

• A very ingenious Essay on the subject of the ad- 
justment of particular averages on the two principles of 
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appeftT to have had &e attention that ought to 
have been given to them by the writers on the 
practice of insuriance. Magens and Weskett 
were favourable to it, but upon what principle 
I am at a loss to discover, for the rule is in« 
consistent with itself; if it profess merely to 
give the merchant his indemnity, by putting 
him ** in the same condition which he would 
have been in if the goods bad arrived free from 
damage." Its operations are indeed so partial, 
that it does this only in .the one solitary case 
of precisely a saving, market. And the above 
writers, who are often very acute and accurate 
on other subjects, must, when they went into 
calculations on this, have, given up the matter 
as itopeless, if they expected by the result to 

» ... 

theneai proceedionA the gross proceeds^wBH published 
a few years since at Liverpool; wherein the author 
satisfactorily demonstrated, by a series of algebraical 
calculations, that the adjustment on the gross pro^ 
ceeds is the only mode that can be acted upon without 
involving the insurer in a loss of markets and freight 
and duties. 

Two or three years previous to the perusal of that 
Essay, the writer had entered on a course of calcula- 
tions which led to a similar result— and the only dif- 
ference was, that 'his were made on cotton from the 
United States; whereas the calculations in the Essay 
• alluded to arc made on sugar from the West Indies* 
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reconcile the interests of the assured and the 
insurer, or to give either of them satisfaction. 
Magens was indeed aware of this, — ^for he ac- 
knowledges that the rule will not admit of ge- 
neral application — and therefore proposes that 
the mode of calculation shall be varied with 
the state of the markets K , ' vide sup. 

p. 90. 
• fIRST EXAMPLE. 

* On a saving Market, 

If the goods had arrived sounds they would 

have produced ....;... s£^600 

Deduct freight and duties 100 

" 500* 
Being damaged^ the goods did produce . • 300 

Deduct freight and duties • . • • • JlOO 

300 

Depreciation 60 per cent. sSSOO 

la this example the goods are deteriorated 
only, one-half, or 50 per cent. — ^which, on 
^500, is ^250. — but the claim is 60 per 
cent, or ^300. — ^The additional ^50 make 
the amount of half the freight and duties; 
which half is lost by the goods being damaged 
in that proportion. It will be perceived that 
tiie result of ^is adjustment is the same as that 
made on the erroneous principle of a salvage 

1 
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« Vide snp. lods * ;-rfor jn both caws tiie underwriter pays 

art. 1. ex. 1. 

the balance of account 



SECOND EXAMPLEi 

Case I. < On a losing Market. 

Prrhformd isales, if attired sound . • • £550 
Deduct freight and duties • * . « • 100 



4 ZS' 

2 5"^^ 



250 



Being damagedf the gpodi».d^4 produoe • ^^175 
Deduct freight and duties « • . » • 100 

75 

Depreciation 70 per cent. £1*75 



* « 



Case 2. On a gaming Market.- 

Pro-fuffHa sales, ifaiTived ssmnd, '*■.»'/ £dSO 
Deduct freight and duties • • • • • 100 



V' ■ . . : .. ■ 750 

> > ' Being <2ai9^g6rfyJthe goods ^Bd.^it>duce . 425 

/ 5 Deduct freight and duties • • . « < 100 

825 



imr 



Depredation 56^ per cent. ^425 

This example shows, without any coMment^ 
that the underwriter is by ^ this iilode of adjust-^ 
ment involved in the rise and fall of the mar- 
ket : for in both cases the true depreciation is 
the same, viz :— one-half,— tmd the freight and 
duties are the ^me in both. 
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But that the principle will not admit of ge- 
lateral application, may be shown by analysing 
the two cafees ; — thus, we find, that on a losing 
market the merchant receives not only hisjull 
indemnity, but ^50 more than he would have 
received if the goods had.anived soundy.yiz: — 

He receiyes froa^ the ifaimged BflcB \ £V1S \ 
And from the underwriter^ 70 per cent. 

on 4^500 \ . , 350 

» > • . • 

IT the goods had afrivied jouW, th6 gtos^ ^ 
produce woiUd have been. S50 

Add loss on the one-hatf supposed not 
to have arrived ^. « » . \ . » 125 

475 

' ' ^50 

Thus, on a losing market^ the merchant re* 
cf^ives ^50 more than the sum which, would 
have, put him- in the satne condition as if his 
goods had arrived sound. 

In the second case, because the market is a 
gaini$ig one^ the inercbant does not receive his 
full indemnity by ^17, viz :— 



.V .t 
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If the goods had arrived smnd, the gross 

produce weuld have been- • • • . . ^850 

He receives from the damaged sales • . 425 
— Of the underwriters 56^ per cent, on 
sSSOO 283 

708 
Add profit on the one-^half supposed not to 

have arrived • . • 125 

83S 

The sum deficient of the merchant's full in- 
demnity • • • s€n 

If we increase either the freight and duties, 
or the true depreciation^ the incorrectness of 
this mode of adjustment is the more strongly 
;5hown. viz : — 

THIRD EXAMPLE. 

Case 1 . On a losing Market , of 50 per cent, 
(as before) let the freight and duties be 

INCREASED TO ^250. 

Then, Pro-formA sales, if arrived sound • ' ^500 
Deduct the freight and duties • • • 250 

250 

Being damaged^ die goods did produce . 250 
Deduct the freight and duties . • . 250 

The loss is total, or 100 per cent. 
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Case 2. On a losing Market, of 75 per cent, 
let the goods be deteriorated two- 
thirds, and the freight and duties be, as 
. in the last case, ^250. 

Then, Pro'/ormA sales, if arrived simnd . 5^375 
Deduct the freight and duties • . • 250 

125 
Being damaged^ the goods did produce . 125 
But the freight and duties amounting to 

^250 are double the proceeds. — 
The loss in this case is, therefore, 200 per cent* 

Thus, we find, by increasing the freight and 
duties to ^250 (all the other data remaining 
as before,) the loss is total, or 100 per cent, 
though the goods are damaged only one-half. 
And if, in addition to this, we assume the goods 
to be damaged two-thirds, and the market to 
be a losing one of 75 per cent.-^ihe loss is 
BOO per cent. 

There are instances of the frdght and du* 
ties amounting to seven or eight times the value 
of the goods ;— :let us then imagine, (for the 
case is too absurd to be reduced to writmg,) 
what would be the result, if these charges were 
increased to j^2000 and the market and de- 
gree of deterioration were the same as in the 
last case ! 
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^ Thus, therefore, this mode of adjustment rs 
in all cases erroneous :^ — ^in most cases incon- 
sistent with what it professes to accomplish ;— 
and in some cases absurd and impracticable. 

Andy^rsty it is erroneous.— Because, even 
on a saving market' (the only case where if is 
consistent with itself,) it . involves the under- 
writer in a Ipss of the freight and duties; whjich 
are charges incurred and paid by the merchant 
after the contract was entered into. These 
chargeis also are the effect of mercantile ope- 
rations ; certainly, they must be incurred before 
the goods can.be, brought w the. port of dis- 
charge, and placed in the. market for. sale, and 
the cQSt of the goods is-increaseid^to.the.misr- 
chant, by so' much as is paid :fpr them; — -but 
the question is,— ris tbeunderwriter s risk to be 
increased thereby ? He receives a premium 
on^ the amount of the^r^^-co^/ of th^. gqods; to 
indemnify .the niefchant ag^nst any damage 
which may happen, to them ;-fwapd it has been 
said/ speaking : of a total loss, (and it will 
equally apply to^ & partial, loss,) /*. the insurer 
engages so far as:the iEunount of the.prinie-cost 
or value in the policy, that the tiling shall 
come safe :" that is, — " the value of the (hiflg 
he insured at the outsets He has no concern 
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in any subsequent value */' This may be con- * l. MansfieW, 
fitdeted as an answer to the argument, that the p. i no. 
freight and duties being lost in consequence 
of the sea-damage, the insurer is, consequently, 
liable to pay them. 

Secondly y — this mode of adjustment is in- 
consistent. — For while it hecessarily involves 
the underwriter in the fluctuation of the mar^ 
kets, (and of course in the speculations of the 
merchant,) by professing to grant the merchant 
& full indemnity for his goods having arrive4 
in a damaged state, — it effects this only in on^ 
instance, viz : — precisely a saving market.— 
On a gaining market, (with the above data *) « ut snp. p. 99u 
the indemnity is not complete, white on a losing 
market, the merchant is put in a better condi* 
tion than if his goods had arrived sound. 

Thirdly y — ^this mode cannot be acted on 
^nerally. — Because cases may occur wher^ 
it would be highly absurd to expect the ii^ur^ 
to indemnify the assured for his la^« 
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Article 4. On the Adjustment of a Particu^ 
lar Average by a Comparison between the 
CROSS PRODUCE o/' the Sound and Da^ 



f 



< . 



maged Goods. 



It will appear evident, that the three former 
modes will not admit of general adop^fnr. 

It has been seen that the^r^^ mode is ob- 
jectionable,— because, by not having a refer* 
ence to the market Sj there are no means of 
Ascertaining the extent of the deterioration^ 
nor of indemnifying the assured. On the se-t 
cond mode, by having no reference to the 
prime-cost, the demand on the underwriter (for 
no quantum of damage can be made out, he* 
cause no relative depreciation is established,) 
toust entirely depend on the state of the mar- 
kets, and, in consequ^fice, on the speculations 
of the merchant. To the YAirrf mode^ though 
it has indibed a reference to both the markets 
and the prime-cost^ the objections have just 
been detailed. 

The desideratum is, — ^to obtain an uniform 
measure, or standard of adjustment, which can 
be made generally useful ; and the resolt of 
I'hich will be the same, whether the markets rise 
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or fall, or whether the charges are increased or 
diminished ; — and which, while it affords that 
indemnity to the assured to which he is fully 
entitled, does not subject the insurer to those 
claims with which, agreeably to his contract^ 
"he has no concern.' - • • 

The following examples will show that this 
end may be obtained by an adjustment on the 
Gross Proceeds of sale* But first let it be ad«^ 
mitted, — as it is imagined it must be by every 
intelligent man conversant with the true prin- 
ciples of insurance,T^-that the underwriter only 
insures the physical safety of the commodity, 
and of course agrees to pay only the amount 
pi the physical damage it actually sustains ^ ' vi^ iufra. 

Art* o« 



JPIRST EXAMPLE ^* « Vide Appeiw 

dix ii* 

(On the data, p. 99-) 

Market. ^ 

■^ Saviog. Losiug. GaiDiug? 

Pro^farmd gross produce of sound 

sales sSeOO. S5Q. 850. 

Gross produce being damaged . • SOD* 175. 4^25^ 

Depreciation 50 per cent. ^SOO. 175. 425. 
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SECOND EXAMPLE. 

Let all the data be altered ; 

ex. gr. — INCREASED • 

Interest • • sS^SQ 

Deterioration ••,»••* three-fourths 

Charges ^200 

Loss, on a losing maricet • • • > £15 per cent on 
Profit, on a gaining market • . $ t*»e interest. 

Then the adjustment will be as follows :-^ 

Market. 

^— ^— *— — ■■ /V«— — ^Ml I, .^ 

' Saving. Loang, GsMning. 

Pro'forma gross 

produce of 

sound 

sales ^950: : 0.^387 : 10 ; 0.^1512 1 10 : ft 
Gross produce, 
being dama* 
ged 237:10:0. 96:1^:6. 378: 2:6. 

Depreciation 
75 per 
«ejat, a g7l2 ; 10 ; . ^290^12:6 . ^1134. i 7:6. 

ttmmmSm^S!^ tSSBaBSBBass* AoqaBsssBsaBE 
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' THIRD EXAMPLE. 

Let all the data be altered again ; 

» . . • ■. » 

ej^. gr. — DECREASED. 

Interest * 4&250 

Di$T£Rio9ATio)T • . • • • * • • • one-fourtH 

Charg£s . • . • ^50 

LosSy on a losing market ;- • . > ^35 per cent on 
Profit, on a gaining mjirket • . J the interest. 

Then the adjustment will be as fpIlQws : — • 

Market. 

f ■ II II Mi nn t I «/V— — ■— <— .^l IIBI I ^ 

Saving. Losing. Gaining. 

PrO'^formd gross . - 

produce of 

simnd 

sales ^SOO : s 0. aS^I : 10 : 0. £302 : 10 : Q. 

Gross produce, 

{>eing dama' ' 

fcrf ^225:0;0 178 : 2 : 6. ,271:17:6. 

Pepredation / v 

25 per . • 
C:ei?t. i£75:0:a ^59: 7:6. 4^90:12:6. 

I I - , .11 !■ I 1.111 I I -.» ,^ I 'l i ' ■ I I -^ 



L' 
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Let the data be the same as in the third 
' 7^6 ™^* example in the preceding article ^ 

FOURTH EXAMPLE. 

Case 1. 

PrO'formd gross produce of Resound sales • . ^500 
Gross produce, being damaged • • 250 

Depreciation 50 per ce^t. ^S250 
Case 2. 

Pro- forma gross produce o^ sound sales • • . ^^75 

* — • ^ 

Gross produce, being damaged ••••.. 125 

Depreciatson 66^ per ce^t j£250 

Thus, this rule is shown to be simple in its 
operations and uniform in its result* 

« weskett, ^ But it has been said *, that " in cases where 
p. S4. , ' the charges should exceed the gross produce, 
the assured would always receive -short of a 
total loss, notwithstanding he had paid a pre* 
mium to be fully indemnified." In reply to 
this, let us put the following case :— A mer* 
chant effects insurance on two kinds of goods, 
on the one the charges are, as usual, consider- 
ably less than the value of the goods, on the 
other they are considerably greater ; both par^ 
eels arrive in bulk;but wholly damaged and spoilt 
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for all purposes whatsoever ;— then, "why/' 
it may be asked,—" is not tlie assured entitled 
to claim a total loss in the one case as well as 
in the other ? " The assertion seems grounded 
on the assumption, either that the goods are 
not wholly damaged, or that goods which werd 
before so damaged as to be totally worthlessj 
are rendered intrinsically of value by certain 
charges having been paid on them. Or it 
may be meant, that the merchant would always 
receive short of a total loss, {quoad him,) t. e; 
less than his full indemnity after he had paid 
the freight and duties ; — ^which is admitted. 
But it is asked, in return, of the advocates for 
an adjustment on the basis of the neat pro- 
ceeds, — ^^ if, in the case of goods bemg xvholtg 
damaged^ the underwriter be called upon to 
pay no more than a total loss, or a hundred per 
cent on his subscription ; why, if the goods be 
partially damaged, ex. gr.^ one-half j should he 
be expected to pay a greater proportion than 
Jifty per cent. (i. e. one-half) of his subscript 
tion ? If in the latter case (on a saving market) 
he be liable to pay a half of ^e freight and 
duties, why should he not in the former be 
made to pay the whole ? " What follows may 
perhaps place this in a stronger point of viem 
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The qiiestibn has been |Mit by some,-**-" 1/ 
tfae underwriter has nothing to do with the 
freight and duties, why not deduct them ?" . It 
might be saidj in reply to this,— **^if the object 
of deducting them be merely to ascertain the' 
neat proceeds, this may be done by a more sim^ 
pie process^ viz: — by not adding tbetn." In such 
a casev suppose t\^o parcels of goods^mark^dA 
and B, be insured, each valued at ^300,- — 
'^ to pay average separately/' The freight and 
dpties are^ 1 00 on each parcel. The goods are 
sold before their arrival, at the sumsinsured^ 
to be delivered on board, with all fiiults, the 
purchaser to land them, and pay the charges. 
On the ship's arrival, it is discovered that A is 
wholly spoilt, and that B is worth only ^75* 
The clain) on the insurer then is as fqllows : — ^ 
on A for a total loss^ox ^300 ; and on B for 
a partial h$s of 75 per cent, or ^^S5. ■• Thus 
the assured is folly indemnified, and.the insurer 
pay? precisely what by his contract he engager 
to pay, viz : — ^tlie loss on ihe^goods. But thia 
result is the same as if the adjustment were 
made on a comparison of the grass proceeds; 
whereas, if adjusfted after landibg, the chains 
being deducted from the market price of the 
sound and damaged goods ; though the insurer 
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tipuld> as. before) have to pay only a UAbX loss 
on Ay'^-^ie would also have to pay a total loss 
e^ B ; — ^for the goods . being damaged three-t 
fmrthsy and the market being a saving one^ 
the insurer pays three*fburths of the freight and 
duties, f. €.-^16i Thus he would have to pay. 
the same damage on B as on A, though B wis. 
deteriorated S5 per; cent.; less^ than A/ Hicre 
id no ddubt that the insurer guarailtiaB the $^e 
landing of the goods^ but there }m risk eodsi.^ ' ^ Bur. nep. 
* . ' ' " * 

\ It will appear evident to any one in the habit 
of icaiculatioQS of this kind, that if the ^ireight 
and duties were ai7 i7tfA>re?/2) there would no 

* It 18 veiy material to recollect this in the a^jushnent 
of claims for particular average. The insurers risk ends 
mi ike landing of ike goods. If the goo^ t>e siea-^a-^ 
toagedit is on the /an(lifl^there&re» and then only, that 
the true depreciation iniralue, as afiects the insurer, can 
b^ascertamed^ And if there be no market for such 
goods at the time ; or the consignee does not choose tq 
iiell them ; or, as at some foreign,ports it frequently hap^ 
^ens, if he suffer them to remain in the custOBfolicxiise 
till it suits his convenience to pay the duties and take 
them out ;->-in all of these or similar cases the i]]|giireris 
to be borne harmless. He in the words of the policy, 
r— only insures the goods '* f^rom the loading thereof 
aboard the ship, until the same shall be discharged and 
safely landed." • 
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loilger be any difference of opinion between 
the assured and the insurer, — for the remU of 
the adjustment on the neatpr(H:eedsbeingliiea 
the same as on the grass proceeds, it would be 
immaterial which principle was adopted : — for 
if an equal proportion be taken from unequal 
sums, the remainders will bear the same pro* 
portion to each other as Ae gross sums did 
before the deductions were made^ It isin* 
deed, solely in consequence of the frei^t and 
duties being the same, or nearly the same, on 
the damaged as on the sound goods, or by ffieir 
not being proportioned on each, that on the 
neat proceeds the insurer b made to pay l£ie 
whole or a part of them; and that on the 
gross proceeds the assured does not receive his, 
full indemnity. 



* This serves t(^8how the uselessness of deducting the 
discount (as is customary) ilt'Om the sound and damaged 
sales, when it is the same per centage on both; but which 
is only necessary when the discount difiers on sales by 
auction from those by private contract. From tiiiis, and 
other instances, which might be given of circuitous 
modes of cakulatidn, we may infer that much time and 
trouble would be saved to all parties if a little mbre at- 
tention were paid to the study of first principles, and t9 
their bearings on the subject before us. 
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Ob. an attentive perusal; of the foregoing 
]iages^ it will be found, that tlie mode of ad- 
justment considered in this article is peculiarly 
adapted to claims for partial loss on goods sea- 
damaged ;— ^not only from the simplicity of itis 
operations, but from its being divested of all 
the objections made to those treated of in the 
former articles ;-nthere can indeed be only one 
objection to it, which is, that it does not put 
** the merchant in the same condition which he 
would have been in if. the goods had . arrived 
Iree fr;om damage,"— but that, it onlyindem- 
joifies him against any injury which the goods 
may sustain by thdr being depreciated in value 
in consequence of sea-damage ; — ^hich is say- 
ipg, in otiier wprds,r-r.that " the contract of 
insurance does not affiord, wJuUAt was ntaxr 
intended it should afford^ — a MERCANTILE 

INDEMNITY." 

Articles. Of the assured^s indemnity 
when, the Adjustment is made on the Gross 
Proceeds. 

. As it has been iseen that the merchant can- 
iKit;Ol>tab ihis frdl indemnity by that mode of 
adjustment w^his stated to be liie only cor^ 

K 
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Tect one, it may be expected that sometbffig 
should be said on the remedy which he ought 
to have from some other source* 

On tl^s subject, it is to be regretted that, as 
far as re^ds the present practice, notbiag sa* 
tisfictory can be said. But as both parties 
are now well acquainted with the principle of 
adjustment, there wiU he na ctisappointineiit 
on tbatliead. 

'. The loss that the merchant austatns oa a 
having market^ (ond with no otiier wflL it bf 
contended that the underwriter has any oaof 
cenif) is Uti^frm^ and dMiei on that part of 
the value of the goods which is supposed not 
to anife inconsequence of its bttng detfsriot 
nted in value. The landing charges: besng 
iram^aratively very small, are not noticed. 
: With regard to ^e freight ^ — ^that may be 
claimed on delivery of the gooda ; wai, how- 
ever much they may be depreciated in value 
by sea-damag^r the iuU sum must be paid for 
freight according to agreement 

The ordinance of Amsterdam, which, it has 
» Vide sup. been noticed i, particularly recognises the prin- 
ciple of &e^aMj[>noc£6di:r in the adjustment 
of losses of this kind, provides a . mode, by 
which the merchant may indemnify himself 
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^ain$t arty loss from this Source :^--it allows 
the shippers or consignees to insure the freight 
which must be paid in the cdse of a safe toy^ 
dg6 i (if ^* of sunival) ^ith the qondition^ thai 
the underwriters shatl '^ pay only the estiinato 
ef t))ie. avetage faUen on the goods;, and na 
iQore^ and in case of a total loss retiiriUs maj 
1^ {temandkd from Mm who has instufai oh tbo 
^gbt ^" These latter words appear to meany * vide infra, 
as thi^ ane expkiined ks the riiles established 
afterwaordd by the Department of Insurance m 
the same city,— ^tbat^^ in case of total lods, J^et 
freight and iiinal cbatrges having not been pi&id j 
the imderwriter'a r»k ^all bo forfeit^) {L ei 
given np,) save a half per cent.<. which isF a^ 

f J ,. «» . ^ Rules of the 

hmW t&lmOi^. 'V _ iDep.oflns. 

The loM of d^^ on^tcertalnly to b^ made ' \.^ 
good to the merchant, by the revenue ; and oi^ ""-^ ^ 
thi^ pfiticiple is acknchfledged to be correct, y 

because^ on hia api^icMion and after some A&i ^^"^ ^^^ 
\9ey^ a return is oiade to him ; bat thi» iletumy 
tbott^ it should be in proportion to the det 
greo of deterioration^ generally falls short of 
Ins loss^ 

Thoi^b the retQm of duty, however, makes 
pa,rt of the merchant's ihdeomity, it being part 
Of hM j^ssy in consequence of his having paid 

K2 



* 1^ 



;_■••" 



152 or PARtlCUtiAE AtEltAGE, 

the full duty on the damaged goods ; it hai? 
been contended^ because the gross produce in-* 
eludes the duty, that the Underwriter is entitled 
to this sum, or that it should be considered in 
Ifie adjustment of the claim ,'-M)therwise9 it is' 
said, the merchant would be a gainer by tlie' 
goods being damaged. But it has b^6h seen, 
that it is by the adjustment on ai comparison' 
of the gross proceeds of sale^aod by that alohe,^ 
that the underwriter has no concern with the 
duties; The return of th6 duty ought there- 
fore to be made good to the merchant ; he^ 
having paid the duty and borne the loss. On 
the assumption that the merchant were fuHy 
indemnified agaitist all loss, by the underwriter,' 
from the arrival of the goods in a damaged 
state, it is admitted, that he would be a gainer 
of the sum in question. 

If an adjustment had been made on the basis 
of the neat proceeds, — ^when the m^chant re- 
ceived a return of part of the doty, he ought 
to pay it over to the underwriter; and he might 
safely pay the whole sum, for it would rarely, 
' if ever happen, on such an adjustment^ that a 
greater (N-oportion had not been already re- 
ceived of the latter. 
Li^t)^ih. It has been suggested by high authority », th?it 
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if the merchant mean to be indemnified against 
the loss of the freight and duties, and the loss 
on the goods arriving damaged at a profitable 
market, he may insure against such loss, by 
valuing his goods in the policy at the expected 
market price, — " or by stipulating, that in case 
pf loss, it shall be estimated according to the 
vialu^ of like goods at the port of delivery ^"* 'JL?*^'^^^- 
But this mode it is submitted cannot be recom- 
mended, — rbecause if there were no other 6th[ 
jections, it would be paying a premium on the. 
wfiok amount of the freight, duties, and ex*-; 
pected profit, (which sometimes amount to 
very considerably more than the goods them- 
selves,) to insure against the contingent ^veqt 
of the loss of a part With respect to the; 
frdghtf a question occurs,-^whether the mer^ 
chant having no direct interest in it, he not 
having paid it in advance^ can legally insure « 5 Term RejK 

• The rules of the Amsterdam Lisuranoe department, 
brfore quoted^ provide againstany loss to the merchfmt ' Ut8iip.p.l3l. 
from a settlement of the claim on a comparison of the 
Grow iV(«f«ce, as follows : — 

^" The loss or average befallen merchandise by jsny 
unforeseen accident during the voyage, or after arrival at 
tlie place of its destination, mi^st be borne by the gross 
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*. . • » ■ ' . 

Jrtlcle 6, Of the extra charges, ar'mng 
from the Sale of the Damaged Goods, y 

Though there has been much difference of 
opinioo on the underwriter being liable to a 
los3 of the freight and duties/(i, e. the ordinary 

capita}, in propprtion to tbe Tulue at whieh «uch gpodt 
iDight otherwise have been estimated. Though, on tb« 
other hand, the shippers, owners or consignees are al- 
lowed to insure for the amount of damage they are liable 
to sustain from the merchandise thus averaged, and also 
fbr M customary charges as when such merchandise wero 
mrftH safely ia good condition, by which the upder-^ 
writers on this insurance are held responsible for the 
TfiXepfr fentage on their respective sums that the cohse- 
qu^nces of any loss or average shall amount to. And 
where in case of total loss the freight and other usual 

r 

chaises may not have been paid, the underwriter'^ risk 
•hall be forfeited, ^ti^ a hfdf ptfr cm/, which 1$; allowed 
, to him^«" That hf he shall return the premium^ lefs a 
half per cent. 

In Spain, it is customary, and according to law, to 
deduct from ihe freight the amount of average on goods 

I ■■< > ■ ■<■ n wii rf ^« m I 11 .iw.iM — . m , ■■■»!■ I a il ^— ,»^i ■■ . ■■!< ^ i ■, ' ' 

* As a matter o^curiosity, I gire a list of tbe docuraentf' required 
in Amttepdam ior ragolating mty loss or average, viz : 
" 1. The protest of the ship-master «9illliecffmr, 

2. Attested copies of offican fe^s and ottv chaifpss atdie Ad- 
ipiralty ofllce. 

3. Attested copies of the deed for impowerin^ the inspectors, 
(surveyors) — and of their fees. 
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charges on; the goods) and tha oonsequenced 
incurred by inv^olving them in the adjustiaent/ 
there appears to have been no dispute as to bis 
Uab)iity to the eatra charges. 

These charges are incurred by the good$ 
being damaged^ and by their consequent sale 
by auction ; this mode of disposing of the da- 
maged goods being adopted as the best, and 
perhaps the only means of ascertaining their 
real value. It may, it is true, be customary 

• 

shipped ia SpaxoA Amsirica* la coos^uenoe of ihia^ 
IBSurances on goods frojn those ports, are in fact, iree 
of particular average. I am not aware how it would be 
regulated, in case the loss on the goods exceeded thd 
value of the freight. 

The Essay before mentioned >, suggMtlt a raaedy %9 * Ut sup, p. n i. 
the iQ^chant for the loss of freight in ft setlltoient o^ 
the gross prooeeds,*— by proposing that the owner of 
the ship should allow that proportion to the tnerchant, 
and demand the same 6f the underwriter on the freight. 
This appears to be the most equitable mode €if indem- 
nifying the assured against a loss of l^ kind* 

. 4- A^ae^ofitof salftafthemdrcb^ndiaeavertfed. ^ 

5. Accouot of ^xtra chtirgea, D9t indaded id the. account, No. 2/ 

6. Bills of lading ; to proye the c»rgo to be the »att€ Ai idsai^d. 
• 7. CMsinfll iovciic« ^ praviiigtheiusiifaiiciinofctebi^ve exceeded 

the value of the goods insured ; for where imaginary profit is 
insured the san^e must be intitnated to the underwriters, and 
stated 9S suCb it| the policy, otherwise tt bec^ndS lAvalid/* 
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to sell tiie same species of goods {ex. gr. t6* 
lonial produce,) when orriviDg sound, by .public 
sole ; but as there is no obligation on the mex^ 
chant to dispose of them in this way, it is pnv 
per that the charges on the damaged gockis 
should form a part of the loss. 

Two modes have been adopted in appor* 
tioning these charges ; the result of which ii^- 
some cases makes a material dififeFence to the- 
parties. 

It appears, from the manuscript copies of 
ut flip. p. 89. adjustments, before alluded to >, that the mode 
in general use was, to deduct the extra charges 
from the amount of the damaged sales before 
ihe quantum of loss was ascertained. The 
question ; then occiirs,-^whether the insimr 
(assuming the property to be fully insured,) 
shall pay more or less, according to the goods 
coming to a losing or a gaining market; or 
whether he shall in all cases pay the amount 
of the charges,-^neither more nor less ? 

On- analysing the -principle of the cteurges 
being deducted from the damaged sales we 
shall find the effect to he as follows : — 

JFirrf,'— on ei profitable market tlie insurer 
pays only such a proportion of the charges as 
the amount of the sound value is proportipnal 
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to die amount of the interest; — ex.gr. Let 
the mkie^ if the goods had arrived sdund, be 
^1000, and the interest at risk be ^500 — 
no paatter in what degree the goods are dete- 
riorated ; — the insurer will then pay only half, 
the extra charges. 

But secondly,— on a losing market — let the 
amount of the interest be ^500, and the sound 
value only ^250, and the insurer will theri 
pay twice the amount of these charges. 

Thirdly, — there is but one case, on this 
ino.de of calculating, where the insurer pays 
the precise amount of the extra charges— i. e. 
when the amount of the interest is the same 
sum as the gross proceeds of the sound goods ; 
«-— which is of course less than a saving 
miEirket. 

No other principle will therefore bear ge- 
neral application, than that of adding the extra 
charges to the amount of the partial loss itself, 
and apportioning the whole on the int;erest,-»- 
which is the present mode of adjustment. 
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^ftick 7» Of the Mode afa^usting a pae-^ 
- Tj All loss, (propttfy 90 calkd) m Good$^ . 

. The mode of adjustment hitherto treated of 
is, a pecuniary loss to tlie assured, in conse- 
quence of tlie merchandise insured being de^ 
teriorated in value by sea-damage. A partial 
loss, properly so called, is a total loss of a part 
of the interest :— eo:*. gr. in an insurance on 
twenty hogsheads of sugar if one be washed 
quiy that is called a partial loss. 

On the mode of adjustment of this kind of 
loss there is no difference of opinion ; — ^the 
amount lost must be paid for at the prime 
cost, or the value in the policy. Because the 
goods never having arrived, no reference can 
be had to the market price at the port of dis-i- 
charge ; that being resorted to merely to as- 
certain the quantum oi A^m^^^e. Whenever 
there is a total loss of any part of the interest 
it must be settled in the same manner as a 
total loss of the whole. 

When a partial loss and a particular average 
both occur on the same interest,— the most 
correct practice is to adjust them separately ; 
but it may be proper to observe that this is not 
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absolutely necessary. For, from the amount 
6f the interest being the basis of the insurer's 
liability, tmd the market only applying to the 
part deteriorated, the result is precisely the 
same, whether they are involved together or 
separated. 

This case could not escape, the quick-sighir 
fedness oi'MagenSy who gives an illustration of 



It in hid very useful work on insurance '. ' i Magens, 

• An example may not he improper her« to " '"' 
«how the truth of ^e above observation « 



Let all the data be the, same as Assumed in 
pa^e 99j and let the interest be 20 hogsheads 
of clayed sugar ;— 10 of which are deteriorated 
in value, and the other 10 a;^^^^^^^^. — ■ 

Case 1 . The Particular Average and the Par- 
tial Loss adjusted together. 
Amount of interest 5^500. 



20 hogsheads, if arrived sounds would have 

. produced ^XX) 

lO hbgsheads, arrived iamagedy did produce . • 150 

Loss and depreciation in value^ 15 per cent. • m^SO. 
£5O0j (amount of inter^t,) at 75 per cent. ^37$. 
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Case 2 . The Particular Average and the Par- 
tial Loss adjusted separately^ 

First. The Particuldr Average 
on 10 hogsheads damaged : — 

If they had atmed sound, ibey would have 

produced . eSSOO 

But being damaged^ they did produce • • . 150 

J^epredation in value .50 per cent ISO. 

£2S0f (amoimt of the interest damagedr) at 50 per 
cent. d^25* 

Secondly. The Partial Lass 
of 10 hogsheads washed : — 

The value of 10 hogsheads (half the interest) « 250 

As in Ctue I. «£'d75. 



It may be useful to notice here, that though 
by a particular average and a partial loss being 
adjusted together, the result is the same as on 
a separate adjustment of each : — Yet it is 
far from being so in the case of a particular 
average, where various articles are blended 
together in one statement. 
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IIXAMPLE* 

Fird ;*— 



• » 



!■*<» 



An Adjustment of a Particular Average of 
several Articles together : — 

10 hogsheads of Sugar, valued in the policy, at ^256, 
10 hales of Cotton, . . . i ditto . • . ^^SOO. 
10 cash of Coffee, . . * . ditto ... £l5(k 

\ ''' ' Interest insared ^700. 

Dejnr^iation in value i— 

If the said goods had arrived sound, they would have 
produced as follows :— 

Tte Sugar £500 

The Cotton . • lOO 

TheCo£Eee . . . . . . . • . 250 

Being damaged they did produce :— 

;TheSugar'. '.•.•• '.'• • . . 200 

The Cot|»a • . 25 

The Coflfee . . • . . . .... 50 

275 

•« . > _' 

Depreciated in value 67>647 per cent, £575. 

Claim, viz. 

,. . - • . ■ . - • « 

^700 (amount of Interest,) damaged 67^7 per cent, is 

5^47$: 10:7; 

Secondly:—- 

Aw Adjustment of a Particular Average of 
several articles separated. 

1. On 10 hogsheads of Sugar, viz. 

Value as above ... . . . ^250 



» TTtinf. 

P. IV. art. 3. 
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Difference between the sound and damaged 
sales of Sugar as above jgSOO. 

Depreciated in value 60 per cent. 
Claim, viz. - . 

sS250 (amount of interest) damaged 60 per centb.^l5Q 

2. OnlO bales of CoUon, Yiz, 

' Valifeafe above .;.:.:. \^00. 

Difl^ence between the sound and damaged 
sales as above s£75» 

Depveciated in. value 75 per cent. 
Claim, viz. 
a^SOO (amount of interest) damaged 75 per cent. £9!2& 

3. On 10 cash of Coffee^ viz. ' , . 

Value as above ^150« 

Difference between the sound and damaged 

* ■ » 

sales as above ^200. . 

Depreciated in value 80 per cent. 

Claim, viz. * . . . 

3^150 (amount of interest) damaged 80 per cent. ^120 

g g495> 

. Therelbre, tbe total claim by iavQlving. tl^ 
wbote in one adjustment is ^473 : 10 : 7., 
but, by making, separate adjustmentsy it is 
^495 : : 0., which is the sum that ought 
to be paid b^ the insurers *, 

^ N. B. This is on d^ assumption that ftvesage is tf 
be paid separately on each specie^^ goods '« 
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Article 8. On the Setting whole package? 
ofGoodSy when only part is damaged. 

It may perhaps be expected, that sotnetMng 
should be said on the subject of selling whole 
packages of manufactured goods^ when only a 
few pieces or articles in each ane damaged, 
This is customary in the United States, at 
Leghorn and other ports in the Mediterra- 
nean, &c.* 

If the dumped goods were lotted separately 
from the sound, and the sale were as fairly cqn- 
ducted as if the underwriters had nothing to do 
with it, and a doridjide sound price of the da- 
maged goods could by these means be obtain- 
ed, — ^this mode of sdiling the daotaged and 
sound goods together would make no differ- 
ence ^, and nothing need be said on the sijb- 
ject. But the fact is, that in advertising such 

* There.is a strange custom at Quebec and some 
other ^vansadaiitb porls^tbafetf on the survey tbaynck- 
age is bought to be damaged^ve per cent, or upwards> 
the whole is sold " on account of the underwriters,"— n 
under five per c^t. the consignee takes the bale to ac« 
cqudU ; 

j^ tbefoUowihgexainple will show, that on the above 
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sales, a few unmeaning words are made use of, 
— such as " to be sold on account of the un- 
« Vide sup. derwriters ;" or " for the benefit of the under- 
writers *, — ^and in consequence the goods are 
often sold at a lower price than their real value. 
The reason given by the merchant for sell^ 
ing the whole package is, — ^tbat by some of 
the pieces being damaged the assortment is 

principle, the sound and damaged goods being sold to* 
gether can make no difference to the underwriter. 

Example. 
Interest. One trunk containing 50 pieces of 

printed calico, yalued at j^SOO* , 

Damaged. 25 pieces which sold for • • ^^50. 
Soumd. 25 pieces which sold for • • • jf 100. 

Rrsi Statement: — 
If sound the 25 p*. would have produced . 100 
But being damaged they produced only • $0 

The damage is 50 per cent on 25 pieces £50. 

Second Statement .«— 
If sound the 50 p". would have produced • JOO 
But 25 p*. being damaged, they produced onJy 150 

The damage is 25 per ccsiton the50 plea 

On the^5/ statement^ p«. valued at eSlSO, damaged 

50 per cent is s675. 

On the second statement 50 p*. valued at ^300, damaged 

•y"f»"P- ^ 25 per cent is j675.^ 
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broken and rendered unsaleable, and thus the 
value of the whole i& lessened to him. In re- 
ply to this, let it be asked — what is there in 
the policy that subjects the underwriter to a 
loss proceeding from such a cause ? — If he is 
to pay for the breaking of an assortment he 
ought to have been consulted in the making of 
it. And if he were to be liable to a loss on the 
sale of the sound goods, becatise the merchant 
sustains a loss on them from the effects of a 
peril of the sea ; he might perhaps with equal 
propriety, be called on for a loss from a fall in 
the markets, ^ec^t^ethe Stbip was detained o<t 
the voyage^ (from having sprung a leak, and 
put into a port to refit), — for this loss is akd 
an effect of d peril of the sea. 

fiut the nooBt satisfactory reason wbylbe 
underwriter is not liaUe is, (as it has been no- 
ticed in the preceding articles,) — because he is 
accountable only for the actual damage done 
to the thing insured. — He engages to guaran- 
tee the assured a^iist the direct operation of 
s^a-rdamage^ but not against the amiequcntud 

results^. »3ValinCom. 

' quoted ul sup. 

"—"■^ p. 103.. 
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CHAPTER m. 

OF PARTICULAR AVERAGE, 

OB 

PARTIAL LOSS 

ON SHIPS. 



What in itself constitutes a partial loss, it has 
* Bif uiar, p. 389. been observed ^j is not a matter of any doubts 
but in what cases the insurer shall be liable to 
it is not precisely determined. The line be- 
tween a loss occasioned by the wear ajid tear 
of the voyage, which falls on the owner, and 
the damage done to the ship by extraordinary 
accident, for which the insurer is liable, is not 
ft Marshall, distinctly drawn either by the law ^, or the 
^' ' practice of insurance. We are obliged there- 

fore from experience to form our judgment on 

3 Valm, Con.. *is Subject 

^^"^ hr* The French writers ^ admit claims for par- 
Air; art. 99. • *^ 

Pothier, Ty^. tial loss which we should in part reject, and 

d,Ccni.d^Au, ^ r j ^ 

c i. § 3. D. 66. consider as the wear and tear of the voyage. 

Emerigon, v o 

C.xii. ^ 9.art.3. 



OR PARTIAL LOSS. 147 

They say, that if by some extraordinary acci- 
dents, — as the violence of the winds or waves, 
— ^it become necessary to slip a cable or a 
cable be broke, and an anchor lost, or a sail 
or yard be carried away, it forms a claim for 
a partial loss. 

The ancient as well as modern authorities 
agree, when treating of general average, and 
this will equally well apply to a partial loss, 
— that if a mast be sprung, or a sail be split, 
or a cable be chafed by the rocks, or the stock 
or fluke of an anchor be broken ofl^, — such is 
considered as the wear and tear of the voyage, 
(or as the things used in the prosecution of it,) 
and however great in some cases the hardship 
may appear, the owner alone must bear the 

loSS^ ' Leg.Rhod, 

2. 1. 

This is illustrated by the following simile : Leg.oier, 
— a ship is like a tool in the hands of a work- ^«. f^^^- 

. ^ , art. 12. 

man m his trade ; — ^if in doing his work he vaUn, poth. 
break his hammer, his anvil, or any other in- weiiwood, tit. 
strument, he can claim no satisfaction from his Abbott, p. Hi. 
employer. And the reason is obvious, — all^* 
appurtenances belonging to a ship ought to be 
made of the best materials, and strong enough 
tp hold good and resist any force of storms in 
the course of the voyage. Magens says, " were 

l2 
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insurers obliged to pay for every rope that 
breaks, or every sail that splits, or mast or 
yard that is sprung, they and not the owner 
would keep the ship in repair, and there would 
at length be no other way of insuring ships but 
» 1 Magens, free of particular average '." Every cutting, 
• Vide supra, it has been shown*, does not make a claim for 

p., 1 5. 

general average ; nor does every loss of masts 
and sails at sea constitute a claim for a partial 
loss. 

I proceed now to state those cases which 
are generally considered as coming under the 
head of partial loss. 

[i.] The damage done to a ship when 
FORCED ON SHORE by the xvind and sea ; or 
by any fortuitous accident. 

This requires no comment. But it may be 
remarked that if it be determined that the da- 
mage done to a ship by purposely running her 
» Vide supra, ou shore, as noticed under a former head 3, is 

c. l.§l.art. 9. ^ ^ , , , 

[a.] not a case oi general average, then that .must 

also come under this head. 

[ii.] The damage occasioned on being 
RUN FOUL OF by Other vessels^ or by unavoid- 
ably RUNNING FOUL OF another Ship. 
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l!'here are long articles in the foreign authors^ > x^r. ahod. d. 
on this subject which it would be useless to £1^. b/«r. 
quote at length; they being however some L^.fFuh, 
authority for us, we ought not to pass them vaiio. Com. mr 
over in silence. — Roccus says, "If damage «^J.» art. 11. 
be done to a ship or goods by the act or fault^°J;?^'v ^ 
of a third person^ the assured may proceed at ^^f^i 
law against him for the damage, which was ^y^'^^ 
occasioned by his fault. But if he will not 1^;^™ Sf *^* 
proceed against him, — who is bound to do so ? ^^'T- p- '^• 
Certainly, the insurer : he being liable to such Ppthier, rr. 
damage. Should the assured however pro* "'.i. no. 50. 
ceed against such third person he would not 
prejudice bis interest with the insurer, so far . 
as to disable him from having recourse to the 
latter, in case the person who committed the 
injury should be found insolvent ; because the 
assured having paid the price of the risk to the 
insurer, he is answerable not only in subsidiumy 

but prindpaliter «." « Roccus de 

■*■ ^ ^Mec. Qt sapra* 

Pothier, under the head ^^AbordagCj' says, 
f^ the insurer is bound to indemnify the aS'^ 
sured where the loss happens by a fortuitous 
event, — ^as a tempest, or even where it has 
happened through the fault of the master of 
the other vessel ; — -in which case the assured 
gives up his right of. action to the insurer 3." rf>^w!utwp. 
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But if the maBter of the ship insured, from 
negligence run foul of another ship, and there- 
by damage his own, such damage ought not 
to constitute a claim for a partial loss, — " the 
insurer being considered," as is observed by 
Valin, " only accountable for the unforeseen 
• vaiio, Ctm. accidents of the voyage * ; " and an accident is 

12. 14.74.79. , J 6 ' 

not that which happens through the act or 
fault of the proprietor, or his agent or ser- 
vants. Mr. Serjeant Marshall, in his very 
useful work, says, " the mistakes, ignorance, 
and inattention of the master or mariners are 
not perils of tlie sea. But if the damage hap- 
pen from bad intention and the wilful miscon- 
duct of the master, &c. — this it is thought 
« Marsh.p.493. would amount to barratry*." According to 
p. 656. tlie French writers *, barratry includes the ne- 

3 Valin, Com. /• i i t* • i 

»«r orrf. art. 27, gligence of the master and crew. But with 
po'th. 7r. dm. US there must be a fraudulent intention, where- 
iK). 65. ^* ' by the owner is injured, to constitute barratry. 
p. 3?!. "''** Therefore it appears, if a loss happens from 
the negligence or unskilfulness of the master 
or the crew, there can be no claim for partial 
l6ss. 

From all that has been written and said on 
the subject of collision, it may be inferred, that 
where there is no proof of negligence in the 



Le Guidon, 
c. 15. art. 4. 
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ttiaster or crew of the damaged ship, (and ne- 
gligence, like fraud, cannot be assumed,) the 
insurer is liable for the damage, and he can^ 
not oblige the owner to sue the other party. 
But if he indemnify the owner he becomes 
vested in his rights, and he may sue the party 
who was wilfully the cause of the damage i. * ^ ^^ 4dm. 

•^ ^^ Rgp,^ 345; 

[ill.] The DAMAGE done to a Ship^s upper- 
works ; to the BOATS, Sgc. by the force of tlit 
wind and sea. 

Some well-informed persons in Lloyd's hold, 
that this is in general the wear and tear of the 
voyage ; but the custom is to consider it as a 
partial loss on the ship for which the under- 
writers are liable, if it either alone or with 
other daihage amount to 3 per cent^ 

[iv.] Boats washed overboard. 

It seldom happens that boats, if properly 
lietshed to the quarters, or to the ringbolts on 
the deck, are forced away by the violence of 
the sea. This may however occur in storms 
or hurricanes. If a boat, when hung to davits 
over the ship's stern, be carried away by the 
sea, it is not customary to make the loss a 
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claim on the insurers ^ ; that being considered 
> Vide supra, OR insecure place for the boat i. Some writers 

n 1*7 

have gone so far as to hold, on the authority 
of the laws of Rhodes, that the boat is not 
« Dig. 2 1. 2. part of the ship nor of its apparel *. It is not 
Rc^iis, 0.20. necessary for. us to enter into this discussion, 
noii^. because it is now well understood that the 

boat is as much a part of the ship (when put 
in a secure place,) as far as regards the in- 
surers, as the masts and the sails — ^if indeed 
nothing but what was attached to die ship were 
allowed to belong to it, then the cables and 
anchors would as well as the boats be ex- 
cluded. 

fv.} Losses happening from lightning ; 
or from the ship being accidentall v set on 
fire. 

The insurers are bound to pay a loss of this 
nature in consequence of a fortuitous event; 
bujt the Freach writer^ say, Aat if it happen 
from the negligence or fault oi^ the master and 
crew they are not bqund,- — unless there be a 
J pothier, c. clause in the policy to that effect 3. 

d*Ass, c l.§ 2. 

Emer! c. xii! * ^OY some just observations on the boat being out- 
§ 41. n. 13. gjjg Q^^Q gjjip^ seg Q^ yan Weytsen, Tr. desAv, p. II. 
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[vi.] Las^s incurred while a Ship is scud- 
ding before the wind^ or while she is lying- 
TO the sea. 

Such losses are said to coihe under the head 
of partial loss, because at such times the mas- 
ter and seamen have no command over the 
ship. And for the same reason, if in a heavy- 
ci*oss-roUing sea, the vessel pitch> or roll away 
her masts ; such loss may, it is said, be attri- 
buted to unforeseen, and unavoidable acci- 
dent ; — if it do not arise from insufficiency, 
or from proper care not having been taken to 
guard against the effects of the sea. 

[vii.] plunder! or damage done to a "avanweyt. 
Skip and her Stores in consequence 0¥p^,\n. 

CAPTURE. ^ 

An instance seldom if ever occurs, where 
a ship is for any length of time in possession 
of the enemy, that the sails and rigging escape 
damage, from the neglect of the captor's crew. 
The re-captors also often occasion as much 
damage as the crew of the enemy. There can 
be no doubt I imagiQe that these, as well as 
plunder, and the extra consumption and waste 
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of the ship's stores and provisions, are partial 
losses for which the. insurers are liable *. 

[viii.] Damage done to a Ship by dp- 
fending HER AGAINST AN ENEMY. 
This subject has been already noticed under 
« Vide supra, another head *, where it was observed that if 

c L 5 I • art. 2. 

[c] the ship be an " armed ship,' so called i. e. car- 

rying a letter of marque — she is bound by a 
kind of implied warranty, to defend herseUl 
One of the great objects indeed in arming, is 
to make quicker voyages— and thereby more 
profit to the owners ; freights are also more 
readily obtained— and the premium given on 
goods is lower, in consequence of the idea of 
increased safety ; — ^therefore the damage done 
to. the ship should, be considered as the wear 
and tear of the voyage. If an ordinary, mer- 
chantman however, be attacked by an enemy 
and defend herself, and thereby escape cap- 
ture, the damage done appears to me to come 

« ut sup. • In the former part of this essay it has been shown *, 

^^" ' that the provisions are not connected with the freight, 

which some persons have assumed ; but being the ship's 

stores, are part of her outfit, and therefore insurable a|B 

5 Marshall, SUch'. 
p. 623. 
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Under the head of a peril arising from the ene- 
my, and in consequence that it is a partial loss 
for which the insurers are liable* But there 
are men of information in Lloyd s who are of 
a different opinion, and who on the principle 
that whatever is ultimately for the general be- 
nefit ought to be made good by a general con- 
tribution, consider this to be a subject of ge- 
neral average. If the ship should not escape 
capture, but be afterwards re-captured, still I 
imagine the damage done should be recover- 
able as a partial loss, — ^if it were only as an 
encouragement to owners of ships to order 
their masters to defend the vessels entrusted 
to their care. 

[ix.] Saik split and Masts sprung BY 
CARRYING A PRESS OP SAIL to escape Cap- 
turcy or when on a lee-shore. 

According to the erroneous ideas of many 
persons, and particularly foreigners, it is thought 
that the damage arising from carrying a press 
of sail to avoid a lee-shore should be made 
good by a general contribution i. If however ' ywc supra, 

, « , ,, c. i. & l.art. 1. 

the case were of that extraordmary nature to [v.j 
justify any claim, it would be for a partial loss; 
— because an act of necessity, as before argued 
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« Vide nipra, qq jjjg subJ6Ct of running a ship ashore \ <ian-« 
[a] not be considered a voluntdry sacrifice for the 

general safety. Agreeably to this it has been 
held, tiiat the damage a ship receives in her 
ri^ng from carrying an extra pr^ss of sail to 
escape capture by a privateer, is a partial loss 
* 2 J^"« «rp. on the ship «. 

p. 378. ^ 



Having thus stated what is particular avef^ 
age — it may perhaps be useful to state what is 
not The repairs of the ship in consequence 
of springing a leak at sea is never considered 
as a claim for which the underwriters are liable 
— ^for in all cases of particular average the 
onus is thrown on the assured — (the owner of 
the ship). — It is not for the insurer to account 
for the cause of the accident The assured 
must show that the damage for which he has a 
claim is the direct effect of a fortuitous acci- 
dent. In the absence of such proof, the spring- 
ing a leak is to be attributed either to the 
working and straining of the vessel — which is 
the wear and tear of the voyage ;— or to some 
inherent defect ; — for neither of which are the 
underwriters liable. 
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One of the difficulties in distinguishing be- 
tween the wear and tear of the voyage, and 
those losses which entitle the owner to make 
a claim on the underwriter, arises from the 
unsatisfactory nature of the evidence obtain- 
able on these occasions; which evidence ge- 
nerally consists of merely a protest and a sur* 
vey : the former drawn up by a person, from 
the nature of his profession unacquainted with 
navigation and practical seamanship, and there- 
fore liable to make erroneous details ; and the 
latter applying only to particular cases of ac- 
tual perceivable damage done to the ship's hull 
or her masts. From this it may be gathered, 
that the correctness of such claims must in a 
great measure depend on the skill and judg- 
ment of the person who undertakes the ad- 
justment; and that no rules can be ^ven wWch 
would hold good in all cases, or be generally 
useful. The log-book is always of much more 
use in matters of tliis kind than any protest ; — 
in. confirmation of this, Mageiis remarks that 
(even in his time) protests were become almost 
a mere matter of form i. 

In the adjustment of a claim for a partial 
loss^ and also fpr a general average, (where any 



* 1 Magensy 
p. 87. 
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of the ship's materials are sacrificed,) it is cus- 
tomary to deduct one-third from the new ma- 
terials and labour * — and unless a ship be per- 
fectly new, i. e. on her first voyage, or the ma- 
terials sacrificed be perfectly new, this deduc- 
tion is invariably made. The owner will some- 
times complain of the hardship of the case 
where a cable has been only once or twice 
wetted — ^and sails have been only once or twice 
bent previous to the time of the accident ; — 
but he should recollect that though one-third 
is deducted in cases where materials are worn 

* The custom of Franpe, and particularly at Bori- 
deaux, in regard to West India Shipping, is as follows : — 
to allow 40 months service for wood-sheathing, and 60 
months for copper-sheathing. For ^ejirst voyage to 
consider the cordage, sails, &o. as worn one-third— the 
second voyage t^prthirdfr^r-foid for ffae third voyage, 
three-fourthjs. 

One Qf our Insurance Associations, which is con- 
ducted by very experienced and intelligent ship-owners, 
has the following rules in regard to copper-sheathing : — 
During the^rff year, no deduction is madej-^-during 
i^e second year one-fifth is deducted, and so on deduct- 
ing one-fifth more for every succeeding year till the 
completion of the five years — after which period the 
Association does not make good any part of the copper. 
Thu9 allowing, as at Bordeaux, 60 months service. 
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only perhaps one-twentieth^ yet there is no 
more than one-third deducted where they are 
worn nineteen-twentkths. Thus the rule by 
acting invariably is found to be equitable in its ^ 
operation •, 

* With respect to a partial loss on the ship when she 
puts into an intermediate port tP repair her damagesi 
and is afterwards lost, — Magens says ^ that where the * l Mag. p. 159, 
insurance is charged in the claim, the (original) insurer 
is to pay the yalue of the ship, less the particular aver- 
age, (which he paid before,) but where no insurance is 
pharged, the insurer is to pay the fuU value of the ship, 
^n addition to what he pai4 before for particular averager 
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TliB general principle of indemnity holds 
good in all cases of insurance, whatever way 
be the thing insured. The data, on which 
the interest in goods is founded, are the first 
cost, or value on board the ship at the place 
of loading, with the premium of insurance, the 
policy duty, and (when incurred) the commis- 
sion for effecting the insurance ; to which may 
be added, if inserted in the policy, the charges 
of recovery in case of loss. This is the value 
as between the assured and the insurer, ^' in 
the absence of any express contract on the sub- 
' ^L?^' ^' iect 1." No deviation can be made from this 

p. 639. •^ 

rule without the consent of the insurer. 

Article 1 . On Policies on Goods. 

The subject of valuations in policies on goods 
has occasioned much difference of opinion in 
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Uoyd's ; it is rendered complex in consequence 
of the generally received idea, — that a different 
rule ought to govern in the case of a partial 
loss, from that which governs in a total loss. 
Strictly speaking, the value of the thing in- 
sured, as relates to a policy of insurance con- 
strued as a contract, of indemnity, is, aa before 
mentioned, the cost on board and the premium^, 
and commission on the same ^. But as this is 
not always the value to the merchant, it has 
been found consistent with the liberal practice 
which ought to prevail in all commercial deal- 
ings and contracts, to allow the assured to va"* 
lue his goods in the policy, and to include in 
such valuation a fair mercantile profit. This 
is consistent with equity, and also with law^: * vwe infra, 

^ -^ ^ 'p. 165, 

tmd in case of a total loss the principle is not 

• * Agreeably to this, the ordinance of Hamburgh P * Ord. Hamb. 

^it xii 8rt ^ 

enacts — " Where bo valuation Is made in a policy, the • • • • 
invoice, with the addition of all charges, |md premium 
of insurance, and re-insurance," (t. e. insurance of the 
fremiumy) *^ shall be the foundation whereby to com- 
pute the loss.'* 

Langenheck^ says, that tbfe above had been the ' Lang, surordi 
custom of Hamburgh and most other places, for many *■**"*• P* 214* 
^ears before it appeared in the assurance pode of that 
City. 

M 






disputed, but the valuatioa k beid good* And 
1^ sfttne IQ the case of (what is called) a mi^ 
tagtloss^ which partakes so much in its nature 
(^ a total loss. But, it \% said, ^' in case of a 
partiallqss the valuation must be opened out" 
By which is meant, it must be analysed to show 
its component parts, and if any ^pto&i be found, 
tiic valuation must be rejected, and the invoic!^ 
post, widi the premium, &c* be tak^ as the in^ 
jter^st at risk. This assertion does not appear 
to rest on a good foundation. Let us examine 
it :-^The question is, whether in a partial loss^ 
or a particular average on a valued policy, (in? 
eluding a pn)fit,) the goods being ascertaic^ 
to be deteriorated, for instance, one^fourth-^ 
the insurer shall be cilled upon for a fourth 
IMMTt of the Value agreed to by bim ifli tfce p<3^ 
licy ; or whether this valuation shall, in cense-' 
quence of the partial loss, be set aside, and a 
feurth part of the amount of the cost, with th6 
premium, &c. be demanded in its stead ? 
» vide Preface . The bill which, it has been mentioned |, 
ppen IX 11 . ^^ intended to bave been brought into jwa^ 
liament in 1747, provHed for valuations'' in 
case of partial loss, and enactefd, that if the 
goods insured were damaged, th§ €tssure4 
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•hould recover according to the valuation id 
Ae policy. 

Magens says \ " to obtain what is aimed at ' g^''*"^ 

by a valuation, it is not sufficient to mak6 it in 

the lump, or at so much per bale or cheit^ \m^ 

cause this would only serve in case of a total 

loss. But to make a valuation of service wb^re 

goods are damaged, or partly lost, the policy 

must express what particular goods they are, 

and their value at a certain price by the pkce^ 

yard, pound, &c. the insured paying the pre* 

iilitHn in full on that amount." 

. Millar, to wbom we are indebted for much 

doutid sense Imd just reasoning on this tod 

Ynaitiy other sid^jects, says^j " in certdn cases •Miliar, p. §65. 

of partial loss upon a valued pol&y, it has been 

said that the valuation must be qiened. Thtd 

mp^ies to goods valued generally at a certain 

sum; — but if valued at per bale, kog^heady 

package, ton, Sec : — ^the valuation may still hold 

m a proof of interest, and it need not bn 

4grpencd." 

, It is said by Mr. Park a — " where the loss k ' ^^^^> p- vos. 
partial, the value in die policy can be no guid^ 
to ascertain the danuige, which then necessa- 
rily becomes a subject of proof a« ttmch a» itk 
^ cffif of m open policy.'' And b^me it Im 

US 
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been inferred, that in all cases of partial lois 
tlie valuation must be opened. " The valu^ 
in the policy," it is true, " can be no guide to 
ascertain the damage," — ^nor will the imx>kt 
be a better guide :— ** because no measure can 
be taken from the prime-cost to ascertain the 

t a Bur. Rep. quantity of such damage >." But this has no* 
thing to do with the necessity of opening the 
valuation in case of a partial loss : — for the 
above words are used by Lord Mansfield^ 
merely for the purpose of elucidating bis po" 
sition ; — that a particular average ought not to 

t Vide fup. be adjusted as (what is called) a salvage loss*. 

Bur* Rtp* 

Mr. Serjeant Marshall is not more precise 
on this point than Mr. Park; and in neither 
of these excellent works is any reason given to 
support this doctrine. 

The only case which occurs in the law 
3 Marshall, books 3, ought to have little or no weight. In 
that case, the insurance was, '^ on ship aod 
goods ; valued at the sttm insm^ed*'^ Ther^ore» 
it would have been as necessary to have proved 
the value, none bfeing specified in the policy, 
if the loss had been totals as it was on its bie*- 
ing partial* fieisides^ the determination of the 
court on this point appeared to be governed 
Jby the evidence of the broker, who 3wore that 
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^ xfhsxx liieloss was partial the policy was con« 

sidered as an open one." ^ 

. On deliyering a late judgment of the Court 

of King's Bench on this sul:gect, the Lord Chief 

Justice said i, ^f this case (alluding to the mode ' i^ ^«t*s ntp. 

of actjusting particular averages) is generally 

favourable to the underwriter, as the invoice 

price is less in most pases than the price at tiie 

port of delivery ; but the assured may obviate 

this inconvenience by making his policy a T^r 

lued one; or by stipulating that in case of loss^ 

it shall be estimated according to the value of 

the like goods at the port of delivery ^. In the « videRoecui 

absence of any express contract on the subject, Not. xSi— 

the general usage of the assured and under- tenJ^'d^j^] 

writers sup{^es the defect of dtipulation, and st«c^Ii*d/ *'* 

Asaec. glosff. 6. 
D. 1. 

^ As to evidence in courts of law of what is or is not Scaccm deCam» 
the custom of Lloyd's, it should be taken with great ' "* 
circumspection ; more particularly, when it is known 
that persons of the best informiation, and who stand the 
highest in regard to experience and character, difier 
from eadi other on many leading poiids, which out of 
the room are thought to be settled* The writer takes 
the liberty to suggest, that it would be well if the. jury 
in such cases were not only to weigh the evidence very 
deliberately, but consider the reason and justice of the 
case, before they give a verdict expressly on a mc^^ in 

IJoydVf .. 
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ndbpts th^ invpice value, ioelodilig premium 
of insurance and commissicm, as the standard 
value for this purpose.'^ The Court did not 
express any opinion as to (^nii^ a gr&u. toa-^ 
hiation in case of a partial loss. 
* Hilary Tenn^ On a later occai»on ^ the same learned judge 
was of o{miion, that in an insurance on goods 
valued in the policy, th^e may be a sum in-* 
eluded for imaginary profit, and the vahiatioQ 
cannot be opened in consequaM^e. And his 
lordship added, ^^ the valuation can only be 
opened where it is very exorbitant or vih&ce 
some proof of fraud can be established." 

From the foregoing we nay safely conclude 
that the idea so prevalent in Lloy4'St that 'f in 
case of partial loss the valuation must be 
opened, and rejected if it prove to be mor^ 
than the kivoicq apid premium/' — ^is ^rrQni^pus. 



Valued policiies on gocds are ccmc^ved to 
have originated in insurances on the produce 
pf pls^ntations in the cplonies i of which, as no! 
invoice cmH be ha4, (no purchase having beea^ 
ma4e^) a v^luatipa wa& iifiGe|pt.nly adopted, 
such as would indemnify the planter in ease of 
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loss. To Ais valuation the underwriters agreed, 
atid tberefcK^e ivhen a loss took plaiee, either 
Mai or partialy there was no dispute as to the 
amount of interest. 

This practice having been found very con- 
venient aqfK>ng merchants and underwriters, as 
it served to prevent trouble and litigation, led, 
it' may be supposed, to 1^ adoption of the 
same principle in the insUraQce of other kindd 
of marcbandise, which by degrees were ^ci« 
cySed in the poUcy, and valued at per bale, 
hogshead, ton, &c. And though it is still as- 
serted in general terms, that ^^ a partial loss 
op&^ tl^ valuation," it is w^Il Understood that 
the assured has no other motive for being thus 
precbe, than that ^ valuation shall not be 
opened in case of partial loss. If it were not 
indeed for that purpose, he might have con-^ 
tented himself with a gross valuation only ; 
which would have enabled him to recover d 

total loss by proving the interest to be on 

boards. ' 'utsup^p.ioi. 

The objections against ^ valued poKcy ap- 
pear equally to apf^ to a total, as to a partial 
k>s& It is sitfd, in Lloyd's, that when any 
wm tS' included m the amount insured, without 
declaviiig it as pro6t, and'fdr which there U *" 
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no interest, the insurance partakes of tHe na** 

ture of a wager. In reply to this ; — *^ it isset^ 

* 2 Bur. Rep. Ued/' sald Lord Mansfield ^ in the celebrated^ 

ut sup* 

cause of Lewis v. Rucker, ^^ that upon valued 

policies the merchant need only prove some 

« Stat. 19 interest to take them out of the act^ : because 

Geo. II. 

the adverse party has admitted the value, and 
if more proof were required, the agreed valua* 
tion would signify nothing/' It is also ob^ 
jected to a valued policy, (winch includes & 
profit,) that there are no means of determiniog 
between what is a fair mercantile profit, and 
what may be deemed exorbitant ;— but these 
objections are not confined to apartialiass. 

Some objection may reasonably be made to 
a gross valuation, — ^for instance, ^' on goods 
valued at ^1000'' — and a satisfactory ezpla^ 
nation should be given before such valuation 
is allowed. In the case also where a parcel 
of manufactured goods is valued at a round 
sum, <>r even if every package were valued se^^ 
parately, and parts of the packages were da^ 
piaged, — if the goods are of difierent values 
and qualities, — ^thereare no means of adjusting 
the claim correctly but by resorting to the in* 
voice whereon to apportion the loes. The only 
« matter of consequence to be attended to in that 



OP VALUAtlONS* 1^9 

oase would be,— that the underwriter is uot 
made to pay a loss on a larger sum than diat 
on which he has received a premium* 

It is now agreed and acted ui)on^ that where 
a valuation is made on cokmial produce, at per 
hogshead) barrel, bale, cwt, lb., &c» — or on 
manufactured goodsy at per piece, ell, yard, &c. 
such valuation ought not to be questioned, if 
(as in all. cases it is assumed) tlie underwriter 
bad commented to it. And where an insurance 
is made on a specified number of hogsheads^ 
bales, 8cc. of colonial produce, valued at a 
round sum : — jas ^^ on 100 hogsheads of sugar, 
valued at sgSOOO,"— or " on 100 bales of 
Qptton, valued at ^1000," there can be no 
doubt but such valuation ought to stand. 

The above relates chiefly to cases where 
tbe valuation includes a profit ; but when the 
valuation is smaller than the amount of the in*- 
vpice covered, which if there be much difte<- 
rence, nnist gienerally have ori^ated in mis* 
take, no precise rules are laid down, whether 
it shall be set aside or be allowed to stand. 
But in both cases of valuation, the motives of 
the assured for incneasing or decreasing the 
ainouQt should be inquired into, and those 
li))^rfil rules w))ich govern in all other com* 
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mercial deatings should be aeted upon m casi^ 
of this nature. 

If goods are fraudulently overvalued in a' 

policy of insurance with intent to defraud the 

underwriters, the contract is entirely vitiated, 

and the assured cannot recover even for the 

« 3 Camp. iR<p. value actually on boards Where however 

N, p. p. 319, "^ 

good faith is used between the parties, it is" 
well known that the courts of law always- 
allow the most liberal ccmstruction to be 
put' on tlie words made use -of by theas^ 
sured or the fc»roker ; and accordingly, where 
there was a policy of insurance xm goodfr by 
" ship or ships," to be thereafter declared ;-~ 
it was held that if the broker hy mistake make- 
a written declaration upon goods by a wrot^' 
ship to which the underwriters have put their 
initials ; he may afterwards in compliance with 
the orders of the assured, declare upon goodi^' 
by another ship, without the assent of the un^' 
« 3 Camp. Rep. derwriters and without a fresh gtampA ■ 

N. IP. p. 158. _ . , , 1 . 

It IS scarcely necessary to say, that tm cd^*' 
signee or the merchant may at ail times de* 
dare oa the policy the kiterest insured willv- 
out askif^ leave of the underwriters, aiid ev«nr 
without previou^ having liberty dn thepoHfey^^ 
to do so ; the underwrites 6mf llowtver -^^ 
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ways ittvestigftte whether the goods so declnnsd 

were tbo«^ originally intended to be insureds 

The fairest mode is, — to declaim the latere^ 

^ j9Qon as the meri?hai^t m hiqaself acquainted 

with it^ and get the underwriters' initials to the 

same : when the risk is termioated no declara* 

tion of interest can be made* — For on an open 

policy ^^ on goods, to be hereafter declared and 

yajued," it was held by Lord ^lenboron^^ — 

that " the declaration of interest to ho^ andtoblQ 

must be con^municated to the underwritef^y w 

some one on their behalf^ before intelligcsiee 

has been received of the loss. But the deolar 

ration is not a condition precedent; and if no 

one be made, the policy is then open instead oi 

valued, and upon proof of interest the a3ilUfed 

will be entitled to recover i." « a camp. Rep. 

N. p. p. 150, " 



As it is advisable that every thing should be 
done in the first instance to prevent future dis- 
cussion, it is recommended, that in insurances 
** on goods" generally, from foreign countries^ 
when no invoice has come to hand, and the 
merchant has no means of making a dedara-^ 
tion on the policy,— *hie coin, or money of aci 
count in which it is customary to make out 



m 
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the invoice, be assimilated in value with our 

1 1 Magens, moneyK And if the merchant, acting as 

agent) m6ans to insure the charges of recovery 

in case of loss, it should be so stated in the 

•Vide supra, policy 2« 



* Marshall, 
]>. 623. 

« Lt Guidon^ 
£.8. art 9* 



Ai'ticle 2. On Policies on Ships. 

- The value of a ship is said to be, what she 
is worth at the port where the voyage com* 
mences, including all her stores, outfit, and 
money^advanced for seamen's wages^; the 
whole covered with the premium of insurance^, 
coounission for effecting the same, (if incurred,) 
and charges of recovery in case of loss, when 
required. 



It is of some consequence to mention, that 
the value of the ship may in case of loss, make 
a very material difference in the claim, €. g. — 
in a salvage loss, suppose the actual value of 
the ship to be ^2000, and she be insured at 
^3000,~tlie salvage being ^1500, the loss 
is ^1500, or 50 per cent.; whereas, if she 
had been insured at ^2000, (the actual value,) 
the loss would have been only ^500 or 25 
per cent* But in cfuse of average loss^ it would 
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be directly the reverse : e. g".— if ^3000 be 
insured on a ship worth only ^2000, — ^the 
amount of the average loss is ^1500, and 
the underwriters pay only 50 per cent. ;— * 
whei:eas^ if only ^2000, (the actual value) 
were insured — the underwriters would pay 
^75 per cent. These remarks are more par- 
ticularly applicable to an insurance on an open 
policy, — because in such a case before the loss 
is settled, inquiry may be very properly made 
into the actual value of the ship at the time 
the insurance was effected. 

Article 3. On Policies on 'Freight. 

On an open policy on freight, the interest. 
16, according to the practice of Lloyd's,-*-the 
amount of the manifest, or freight list, covered 
with: the premium, Sec. 
'• It is said by some, that the interest in freight 
ougl^t to be that sum, and no more, than the 
owner calculates on receiving in cas6 of the 
safe. arrival of ithe ship; because in case the 
sltiip is lost, that is all he loses. But the prac- 
tice is as before stated, and it is probable it 
will remain so imless the law shall decide 
otherwi9e. 
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* 1 Maule & 
Selwyn^s Rep, 
P0 313. 
*Utfup.p.l59< 



. Iq the ease of an (^n policy, the assured 
can only recover the amount of what is ac* 
tually on board at the time of the loss^^-^^nd 
it is the same even on a valued policy, unless a 
fiill cargo be provided, or there be a gchi tract 
' ^ Cam^ R^, either written or parole to supply one *i But 

XM« F* p« 441* 

on a valued policy on a chiirtered ship, and 
whore the cargo is ready to be shipped, — there 
is no doubt that the assured is entitled to re* 
cover for a total loss ^. 

• As in goods^, 00 in regard to the ship and 
freight-«-if the charges of recovery in case 0i 
loss are meant to be insured, they must, if the 
policy be an open one, be so declared.* . 

* These charges are 2j| per cent, when the mercbipt, 
as agent, effects the insurance through a broker :-~f. g. 
j| pmr teni. to the broker for recoTeiing the loss, and 
2|»ir €!i0fi^ to tha mercbaat fin: his o<»iiaissioii, tkaB:<>-^ 

Amount <rf'loss recovered of the ond erwrite i H ^500 

Deduct Inrokerage, § per cent* • 2 : 10 

497 >»> 
Peduct commission, 2 per cent* . . d;l9^ 

Neat Sorti « ^487 : U*' 
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PART in. 



&i ^Return of $remitim» 



. 1 ii£ assured is, under various circumstances^ 
/entitled to a return of the >vhole or a part of 
4he prdmiuin. 

Tbe3e are : — Ffrrf, — when it is stipulated 
:in the policy ;-— iSeiawtt%,— when it is impHtd 
by the nature of the contract. 



Article 1 . I^heh a Return of Premhm h^ 
Stipulated Jbr in the Policy, 



y 



These returns are^ for departing with coiv 
<voy ;^^for sailing on or before a certain dayg 
^^for ending the yoyage short of its ultimate 
detstinatioQ ;r-Hind, in generaJl^ for any thing 
which lessens the risk of the insurer, — wfe^ 
Mving recdived a premiojpi commensurate with 
^ estept of the whole risk of the voyage^ 
«gr«6d> C^cording tf^ th$ con^ition^) to m»k$[ 
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a proportionate return if any specified occur- 
rence take place to decrease that risk. 

But in every, claim of this nature it is in- 
tended, and ought to be so expressed in the 
policy^ that the ship shall have arrived-t^t her 
ultimate port of destination. The present Lord 
Chief Justice of the Court of King's Bench 
' 4 Easi'g R^. said ', on a case of this nature ; — " the words 

p. 398. . . 

^and arrive' annex a condition whicjji over- 
rides and governs equally all the several sti- 
pulations contained in the policy, for a return 
of premium in the events of a sailing with con* 
vby for the different parts and subdivisions of 
the yoyage." And in point of fact, it is well 
understood, that whatever may be the premiuin 
or the stipulated returns in the policy, — if the 
voyage be not completed ; — i. e.-if the ship, or 
the article insured be lost short of the port of 
destination, the full premium is earned. If in- 
tieed there were any doubt about this, it would 
be «asy to state, after the printed words in the 
policy *^ and arrive,"—* at her Jinal port of 
de8tinaiion,''^^r by inserting the name of the 
last port. 

In the case of a ship receiving sailing in* 
etructions, and departing with convoy, the re* 
turn stipulated must be made even though sbe 



J 
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lose the convoy the next day. But this ought 
not to be intentional on the part of the master*. 
If the insurer pay a loss of any part of the 
interest, he cannot be called on for a return of 
prenuum on that amount. And accordingly 

• A master of a ship is liable to j^lOOO penalty, if 
(having no licence,} he depart or sail without convoy 
from the place of rendezvous'^ or if he wilfully separate 
from the convoy without leave ; and the penalty is in- 
creased to ^1500 if he have naval or military stores on 
board. Stat. S8 Geo. III. c. 76. § S. 

But to make the owner liable under this statute, it. 
must be brought home to him, that he was consciously 
instrumental in the ship's sailing without convoy. * ' ^ ^k^n p 

It will be in the recoUection of many of the subscri- e.t. i8i4.M& 
bers to Lloyd's, that some years since, (in 1798} the 
roasters of certain American ships took advantage of 
the clause in the policy, — ^to return part of the premium 
for departipg with convoy and subsequent arrival,— 
and immediately on obtaining sailing instructions, pur- 
posely lefl the convoy and proceeded on their voyage ; 
— ^accordingly, it became necessary to guard against 
this, and the condition of the return was made to be, 
<< if the ship depart with convoy and arrive with the 
sofiieJ* Thus, very properly, instead of any thing being 
gsdted by this proceeding, the American master was on 
a'fbture occasion, put in a worse situation than those 
wh6 honestly remained with the convoy as long as it 
was in' their power, 

N 



I 
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> Weskett^ 
art. 'Av.** 



^16 pmctice is, wbeft a fiartial k^s or. a partt^' 
Qokr avera^ occufS) to allow the qnderwritert 
to retain the premium on the jamount of tiie 
€^ai<n; it being ^^onsidared that so muchiias 
aot arrived. This I coaceiv^ to }}av€ heai thp 
custom for at least thirty or forty years past, — 
fer it is tneatiOQed by Weskett \ as the prsrc- 
tice in his time, and he ik>es nQt state it as any 
thing new '. 

, But the lawyers say, that in case part of the 
premium is agrised to be returned on perform- 
ance of some stipulatio9i,«-^this «haU be done 
though the insurer be obliged to pay a partia} 
« jforthftU, vloss«: because the word '* arrives" relates only 
9 Idem, p. 671. to the ^ip cvcn in a policy on goods ^^ Lord 
fli^S"*' Maasfield said^— " iij tbe stipulation for the 
ut^^' ^' retorn of prfflikium no r^ar d is had by the par-r 
ties to the condition of the goods on the arri^ 
val of the ship^ for if it had been meant that 
no return should be made unless all the goods 
Qirive sale, they would have said, — ^ if the ship 



« Where a partial loss is adjtnted on die principle 

called a <« salvage loss," tlie underwriter should retahi 

A» premium on the whole value lof the interest daona* 

sut8up.p.78. ged; Q|p6n the prine^le befine Itated^ of die under* 

writer payug a total loss and taking the proceeds, . 
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AJtive HpUhtUl tht gwds' 6T ^ sqfdy i^kk all 

the goods.'"' Lord Kenyon afterwards said \ ' '^J'^ ««P- 

11 1. p. 421. 

alluding to the full stipulated returti to be 
made when a ship was captured and re-cap- 
tiiredj-i— " if it were intei^ded to make an agre^ 
ment differait from what the words import 
they wotdd have added after * arrived/ * sqfelp 
from the enem^/ or other words to that effect/* 
It is not, however, tte law nor the practice, 
in case of capture and recapture, few: the iri- 
surers to retain any part of the prenuulzi stN 
pulated to be returned^ but the full retiHti i^ 
made 2;*. and the same is done in c&se of a« park,p. sii. 
general average, or charges incideatal thereto, 
oceurritig on tbe.voya^; becaiisi^ tb^$e are 
eaid DOt to Ii>e in the nature of a bWy but aire 
tharges on the intei'est, or property at rislt, 
and ajfe conducive to its arrivai ; e^iid the thing 
insumd does in conseqiK^ce airive safe. 

3 It has been suggested by a merchant who ranks 
amongst the highest in Lloyd's for experience ^nd id- 
ieHigencc,— that in case of re-capture, ihe undemgiiter 
,ought to i^tain a proportion of the n>^ciQed r^um of 
premium ; — for instance^ if j^lOO be token out of j^SOO 
for salvage, then only sSlOO can be said to arrive, and 
the return for convoy should be only seven-eighths of 
the premium stipulated in the policy to be returned for 
sailing vrith convoy* 

N 2 
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An innovation lately took {>lace in Lloyd V^ 
* of the underwriter agreeing in case of the ar* 
rival of the ship, to return a certain portion 
(generally a half) pf the premium. This was 
on insurances on foreign voyages. I have in 
vain aideavoured to trace the origin, or disco- 
ver the use of this custom. < It may perh^ 
have originated in a mistake,— from filling up 
the policy with a return of premium " if the 
ship depairt with convoy or arrive," instead of 
. " and arrive.'* However that may be, it does 
not appear to have answei*ed any of the legiti- 
mate obja!ts of insurance, nor to have been 
conducive to any fair commercial result, but is 
a mere delusion, and has, happily for all. pai •- 
ties, now fallen into disuse. It; ^.scarcely 
known in the courts of law,^^tbough one case 
' 15 East's Wis reported ^ ; from which we learn, that, the 
assured is entitled to a return of premium " for 
arrival,*' under those circumstances which dis- 
charge the underwriter from any loss. This 
^ alluded to ; a, seizure on arrival, and a subse- 
quent recovery of the property by the assured* 
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Article 2. JVhere a Return of Premium is i ^^ ^^.^^ 

Implied. %:i,t;^:^^ 

- In general, a return of the premium ought S^S.^^^ 
to he made, when the interest intended to be 5w,^o^d p«s. 
insured has never been brought within the vaUn, p. $7. 
terms of the policy: or, in other words, when ^*^^-f' *'*'''*' 

* •' C« 111* ^ %• 

the insurer has run no risk *. For " risk is, *• ^''^r 
properly speaking, the very essence of the con- ®- *y- 5 1» 
tract of insurance*." It is not indeed c6n^i*^»««is,p-9o. 

. Bur.Aep.vQl.3. 

sistent with equity that the insurer, merely p. 1240. 
because he has subscribed the policy, should p* 66& 
retain the consideration, without running any p. 585. 
part of the risk for which such consideration c. i. § 2. 
was paid. A return of this kind is as ancient p. 25^**^' 
as tbe contract itself 3. i2?c!T^^. 

But the Italian writers, &c. hold, that the l,9!^T 
assured is not allowed to dissolve the contract J^^d thfiul 
at his jpleasure, and therefore if he do not pro- J?H^*Sy^b[m. 
ceed in his intended voyage the insurer shall J^*^^"'"^*^ ^' ^" 
still retain the premium ;-^ except in the case f"*^j^,' 
where it becomes impossible the goods, &c*. J^'^^A^*/''^' 

This return, .however, is only to be made p- 653. 
when the insurer strictly speaking, has run no Pfth. r. d^c. 
risk, — for if the' risk has commenced there n.i8J, 
ghall be no return^. If the policy, for instance, c. xvi. § ^ 
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were a valued one^ and he could at any tiuie, 
under any circumstances, have be^n called 
upon to pay the whole sum insurecl, though 
the sum in the policy be twice tlie value of the 
effects ioi^ured ; e. ^,— if the thirig insurec} be 
^^ "oaHtd at ^S000>" and its real valw ^erc 
ofdy ^1000, there shall be no return of jMPe- 
.1 2 Magcoi, miumi. But wh^e the insurer could never 

p, 137. 

Marsh, p. 643. have been legally liable,— «ks in c^ise of unsea'^ 
worthiness, the whole premium must be re^ 
turned. For ^^ if the risk is not run, though it 
\% by neglect or even the Jkult of the party in- 
suring, yet the insui^er shall not retain the pr&r 

% L. MfiQsfieldf iQium ^." 
3 Burrow's 

*R«p.p.i340. If the insurer knetir of the shif)'s arrived 

wh^ he underwrote the policy, he must re^ 
» 1 Magens, tuHi the premium 3.-,- But if the assured knew 

p. 90. 

3Barrow»8 of the' loks ^t thft time be effected the injsur- 
park, p. 367.* ancc ^, OT if neither party knew of the arrival 

'Marsbanip.648* ,, _. '. ini 'ii 

« Park, p. 218, OF the loss^, the promium shali be retained by 

Marshal1,pt659. . , • 

^f Park, p. 367. the msurcr. 

When the risk has commenced, the assured 

has no longer any power to recede, and ibe 

• Miiiar.p. 535. insurer is entitled to the whble premiiim^, if 

J^SIsf^* there be no stipulation for a return. 

'tritlrfutlSp^ Insurances being mad^ ^* tf^ tod from/' it 

P*\^^; very seldc^ happens that 1)0 risk has been run : 
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-«i4bii3, in case of deviatioQ from the voya^ 
insured, — ^the property having been at risk the 
premium is earned ^ — and the whole premiam ' P«ti p- ^i**- 
is retained, becauae the insurer has run the rids 
of a total loss. And the same in a.breach of 
warranty, when the riak ^'at*' has conuneno^d . 
Alao in an insurance out and hofpe, ^^ on slup"^ 
or ^' on goods" though the ship be not able to 
return, or there be no interest hoaie,-~the ii^ 
9urer having run the risk on the voyage, out, 
and been once subject to a total loss, no rc^ 
turn can be demanded ;-^except on East In- 
dia voyages, where the custom is to ret^^rn 
half the premium. * * 

On illegal insurances no return can be der 
inaoded after the risk has terminated; because 
the courts of law will oot interfere to assist 
either party, both being in pari delicto^ . p. 471!' 

As the whole p«-emium is considered ^fuk^^m^ 
earned when the risk has commenced^ so, if JJeTif"' 
the premium be entire, — as in the case above, 
of an insurance ^* on ship" or " on goods" oqt 
and home,^— or in an insurance for time,— or 
when the ship is bound to several portSy-^^r 
the Jike ;-^the premium being cyitire, the risk 
and voyage are considered also as entire. In 
such casQS the premium cannpt« be severed 
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and prbpertioned on each,— but the risk be-- 

ing-once begun the whole premium must be ^ 

< cowp.Hejx paid^ Except, it is said, where an express, 

i>oug.'Kei>. wage^ is found of aa apportionment of the 

p. 585. . o 

Idem, p. 781. premmm*. 

Mawhaiir^* The retaining the whole premium in any- or 

r^rk, p. 392.in 5tll of the ^ve cases is no hardship on the^ 

Jleeu**' assured, because he can always, if he please, 

provide against it, by stipulating for a return 

of premium according as the insurer's risk is 

diminished. 

The foregoing relates to those cases where 
the whole premium shall be retained, or tlie 
whole premium returned, — there being na sti- 
pulation in the policy to the contrary. But were 
the insurer could never have been called upon 
for a loss of the whale of the mm on which he 
received a premium, the same equitable prin- 
ciple governs as in the cases where the risk 
has never been brought within the terms of the 
i LftGccnius, policy ^ ;— and thus, if in any event be could 

1. ^. C.5. p. 16. "^ "^ 

vaiin, p. 69. not have been called upon for a loss of more 
c. iii. n. 165, {ej?. gr.) than a half or one-jourtA of the sum 
Emerigon, ou which ho reccivcd a premium, he ought not 

c. xvi. } 4. 

■ Vide Note, ut supra, pA6Sn v • • 
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■ 

to- retain premium on a larger proportion than 
tfcat half^ or one-fourth of the interest The 
return. of premium thus made is called .^'a 
return for &hort interest''' or ** iov o^er-m* 
surance^ 

Both these terms are used indiscriminately,* 
iMit the distinction is obvious, — the former is 
densanded on valued policies, or^where the in* 
terest is declared ; — the latter on open policies, 
or where the declaration. is general. 

A return for short interest is made, in cases 

where the whole of the property declared on 

the policy, is not on board } for instance,--^if 

100 bales of cotton be insured, ^^ valued at 

^1000," or ^«at 5^10 per bale;' —or if 

*' 100 bales of cotton" be declared^ without 

kny valuation ; — in such, or .the like cases, if 

there be only 50 bales on .board-— or , only a 

half the interest-^-a return of half the premium 

must be made for short interest. 

^ When a return of premiumioravi^-iiMef. 

r^jsi^e is claimed, it is in^the case of an open 

policy on goods or v on freight; if in such an 

insurance the amomit underwritten be ^ 1 000, 

aid the amount of tke property.at risk be only 

^500>—rit is evident that there is an over^in- 

iBurance of ^500, and that in.case of loss the 
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underwriter could have been called upod foi^ 
ao more than ooe-half the amount insiflred^«^^ 
a return of half the amount of the pren»un 
must therefore be made for wer4nsurance. 

This latter is in its operation a double in- 
surance, though hot intended to be such at the 
time. For a double insnrance, according to 
( 1 Burrow's Lord Mausfield K is where the full value of 
1 Black, fi^. the interest is insured (or rather where the ish 
^' surance is ^ected) on different policies by the 

lame party. In such a case the assured may, 
when a loss occurs, make his election to re^ 
cover of which set of underwriters he pleases ; 
and the underwriters of whom he recovers may 
make a demand on the others to contribute 

* ^6^^' '^P- their proportion of the loss 2.. But on the ge- 
park, p. 208. Qeral minciple. of insurance bdns a contract of 

Marsh, p. 146. ^ ^ . ^ ^ 

mdemnity, he cannot recover of both, nor can 

he demand more than the amount of the in- 

) 1 Burrow's terest which he has at stake K Therefore,-*^ 

Kitp, u sup. ^ ^^^ ^^ douUe insurance, a return of half 

the premium may be demanded on arrival. 

. The foreign authorities are in general in fa- 
vour of the risk attaching according to the pri- 
ority of dates, and subscriptions ; and this was 

* Marshall, fOTmcrly the law with us ^. But as it now 

p. 149. "^ 
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Stands^ it woold be useless to ga at length into 
Ais subjeet ; — good reasons toigbt however Ve 
given, why it would in niany cases be more 
equitable tiian the present lnode^ 

i In all tibose cases where the premium is 
retumiU>le either in whole or in part, with*- 
cmt a stipulation in the policy to that effect, it 
js customary to allow* the insurer a half per 
cent. — therefore; whenever il is said that the 
whole premium, or a part of the premiiim 
should be returned, it is with this excepti(»a. 
* This is a very ancient custom^ as appears 
-from the foreign laws and ordinances, and liib 
forisign writers^ an insurance K Different rea- > u Guidon, 

c» 2 Art. ] 6» 

jsons have been given for the rule, but the^best oVd. Antw. ' 

^ , ^i_ ^ .!_ • ' France, Atnst. 

appears to be,— that as the insurer ran never &c. 
by his own act discharge himself from the con- c. 7. §^iV 
tract, if the assured think proper to discharge J^^^Te. '* ^' 
him, (which he Jhas always the power to do, ^'°rtTo!^*'* 
-before the risk has craimenced^) he is boftmd ^^J^^/c^^^ 
to. make him some compensation for his Iriuti- f^'^/^"* 
ble. The prindple is acknowledged in Doyd's, f^^^^^°^^ 
aad is always acted upon where no stipulation ^^j^"' ^3,^^*'" 
is made to the contrary. Marshall, 

•^ p. 676. 

k 

* Vide infrai — Case 3. Article 3. 
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t voih. utsnp. But it is said 1 that the half per cent is not 

n. 178, ^ 

to be allowed the insurer unless the breaking 
up of the voyage depended on the act of the 
assured, e. ^•— if a ship were burnt by light* 
ning before the risk commenced, the insurers 
cannot demand the half per cent., because the 
nour^xecution of the contract did not proceed 
from the act of the assured, but from a supe* 
rior force (vis dvoind) against which the ' as*- 
6u]red^ could not provide ; according to the 
maxim ^* nemo prttstat ' cams fortuitos^'-^ 
the insurer cannot in this case demand the 
half per cent, as a recompense. It is contrary 
to all principle that a party should be held lia- 
ble for the non-dxecution of a contract, when 
it was not by his fault but a superior force 
that the contract was not executed. 



Article S, 

Before this subject is closed it may be use* 
ful to mention two or three cases out of the 
many tliat have occurred, where the practice 
is not satisfactorily settled in regard to the ap- 
portionment of the interest for the return qf 
premium or loss, i^fter the risk ha3 teraiinated« 
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Case 1. 

• 
A merchant receives advice of . an intended 

shipment . of Colonial produce, and insures 
^5000, ''on Goods:' Shortly afterwards he 
receives advice of indigo being. shipped, and 
ipsiu-es ^5000, " on Indigo^' The ship ar- 
rives^ and the whole interest on board is 
^5000, indigo* The question > is,— how to 
apportion the interest so as to regulate the re* 
turn of premium ? 

The underwriters on the policy " on Indigo' 
refuse to make any return, because they say, 
— *' our policy has full interest." 

. The underwriters on the policy ''on Goods'' 
refuse to return the whole premium^ say ing^--^ 
'.' Indigo is goods, and consequently, we ran a 
risk of loss in the proportion that the value of 
the indigo bore to the whole amount. insured. 
In case of loss therefore you might have called 
on us. for.our proportion. The contract is her 
tween you. and us, , as .underwriters on your 
policy-r-and not between us .and the under- 
writers on the policy on indigo, with whom we 
have no concern ; — and if we are to have no 
part of the indigo, because you eflected an in- 
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surance on indigo by name> it might also have 
been said, that we vfere to. have no part of the 
indigo, if you had not insured it at all but had 
tho«en to rua yoisr own risk on it ;«^ibr this^no 
more than thq insurance ' on Indigo/ is any 
canceraof ours.— And' fiirther,-^if the inter- 
est had been ^ 1 0,000 in indigo, and a loss had 
happened, we must, as well as the underwriters 
^ on Indigo,' have paid a total lo^ ; or if, as 
the interest is at {^resent, it had been lost, the 
underwriters ^ on Indigo' might have called on 
us to bear a proportion of such loss, on the 
principle of our having underwrittei * Goods^ 
---^-whidi as joecessarily include indigo, as thd 
^emi^ includes, the species." 

It is said by some, that ibis, like all cases 
of a similar nalwe, idiould be put on the' foot* 
ii^ of a double insurance, in which case the 
' ut supra, assured would, as before stated ^, if a loss were 
1 Bur! Re^ to occur, faave the power to make his election, 
P- *^^' tod recover of which set of underwriters he 

« 1 Black. Rep. fdc^sed «. — The apparent injustice of this 
f*^^' mode will be stated hereafter^; in the mean* 

3 Ut infra. ^ 

Case 3. ^Ufe it may be allowable to point out the 

mode wliereby in a fiitiH'e case of this kind a 
difference between tke parlies may be preveqit^ 
ed. This is, by declaring the interest on the 
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^lides^ while the risk is pencBng^ and the aa^ 
sored bus the power to do so,— i-as follows :-^ 
On the ji£r^ policy ^^ on Goods, exclusive of ft 
policy for ^^5000 on Indigo." Oa the *cr 
cond policy ^^ on Indigo, and in case of loss, ^ 
p6licy for ^JOOO on ^oods not to bear any 
part thereof." > 



Case 2. : 

•' .... - (A)r ^ ' 

Here the insuitinte is the satoe (f. e.~^5000 
on Gbods and ^5000 on Indigo,) but the in- 
terest is as follows : — 
sSSOOO Cotton, Coffee, Sbgar. 

8000 Indigo, 

^fSOOO interest. 

The whole is lost, and the assured falls pn th^ 
insurers on the Jirst policy, viz. ^5000 *^pll 

Goods" to pay 5^2000, and return the pre- 

^' • • 

mium on ^3000 over-insured ; and on the 

■>• • . rf 

insurers on the second policy, viz. ^5000 
"on Indigo," to pay ^3000, and return the 
premium t)n '^2000. 

The underwriters on the second policy ob- 
ject tp this, on the principle before mqatioped 
(in Case U) viz^— That Indigo is goods, an^ 
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therefore that Ae policy " on Goods " irittdt 
take its part of the Indigo \ — and they say 
^^ the apportionment should be stated as fol:^ 
lows : ''— 

Insured, VIZ :*» 

On Pdtcy, No.l. '<0n Goods" « ^5000; 
On Policy, No, 2. "On Indigo'^ . . 5000. 

,8^10,000. 

Interest, viz :— 

In Cotton, Co£^, Sugar • . • af200a 
In Indigo ••. «i«. • •••■ «- • 3000* 

^5000. 

Thus, the Interest in Goods is ^5000, 
and the Insurance on Goods ^10,000. 

The policies therefore ought to pay as fol- 
lows : — 

Policy, No. 1. 

6 tenths df the loss <<on Goods" viz. s^2500. 

Short Interest . 2500» 



"^5000, 



Policy, No, 2. 
5. tenths of the loss "on Indigo," viz. a^lSOO. 

Short Interest . 3500. 

^5000 

' By wliich it is shown— if &is statement be 
coiTect, that five-tenths of the Cotton, Goffeg 
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aYid Sugar are uninsui^d, in consequence of 
the merchant confining his insurance on the 
second policy to " Indigo," instead of insuring 
^' Goods" generally. Notwithstanding the in* 
genuity of this statement, there is this incon* 
sistency,— that the merchant, by effecting an 
additional msuraiK^e of ^5000, becomes by 
that means alone, short insured ^1000 ; — ^for 
if he had not effected any further insurance, he 
would have recovered his whole loss on the 
policy for ^5000 " on Goods." The appa- 
rent inconsistency of the rule arises from the 
following considerations:— 1st. The policy 
"on Goods" pays its proportion of loss on the 
goods on board ; — that is, its proportion of 
cotton, coffee, sugar and indigo, as relative to 
the whole sum insured on goods j-^fov ^* Indigo 
is goods;" but, secondly, tlie policy "bn In-* 
digo," can be called upon for a loss on only 
its pr6p6rtion of indigo. 
^ To get over this inconsistency, a second, 
^nd to appearance, a more equitable mode 
has been pointed out as follows :— « 

• • • » • 

To find the proportion of indigo in the two 
polides, say, — of ^oOOO, (the goods on 

o 
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board,) ^fiSOOO is Cotton, Coffee and Sugar, 

and ^3000 is Indigo, 

As the sum insured on the policy ^^ on 

Goods," is the same as the amount of the 

goods on board, the proportion of the indigo 

attaching to that policy is therefore ^3000, 

— to which add, insured " on Indigo" ^5()0Q 

—which will make the amount insured on Inr 

digo, by name, and under the denomination of 

Goods 5^8000 :— then,— 

If £SO0O have iaterest jgSOOO 

s^SOOdf (the proportion attach- . 

ing to the firsi policy, ) will have • ^li 25 
^5000, (insured on the second 

policy,) wiHhaTe • • • . 



^8000. 



. 1875 
^3000. 



The claim on the two policies is therefore 
as follows :— 
PoHcy, No. 1, lAm of Cottoa, QpfSpe & Sugar jg^OOO 



Of Indigo 






1125 



Short Injterest • 



• • ,• 



S125 
, 1875 

^3000. 



' Policy, No. 2. Loss on Indigo ^1875 

Short Interest 3125 



^5000. 
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Of these two statemehts, (i. e. A and B) 
though the first (A) is apparently inconsistent^ 
yet it will bear analysis better than the second 
(B) if we put the extreme case, which must al-^ 
ways be put if we mean to arrive at th6 truth; 
—Let then the interest be as follows :— ^-Coffee 
-gSOOO. Cotton ^2000. SUgar ^3000. 
Indigo ^3000, making ^10,000, which ar-: 
rives-^the CoflTee, Cotton and Sugar are da^' 
maged, the Indigo is sound. 

The underwriters on the policy " on Goods'* 
^5000, have an equitable right to insist on 
having an equal proportion of each of these 
articles, according to the total sum insured-—** 
L €. 5-10tli8, or one half of each— thiey there- 
fore take half of the Cotton ^JOOO 

Coffee 1000 
Sugar I50d 

Indigo 1500 

I III ' II 

^5000. 



What then is the result ? Thie policy " on 
Indigo"- can have ©nly 5-lOths, or one half of 
the Indigo, — arid thus the merchant is short 
insured one half of all the other goods, on the' 
same principle as in the first statement. 

o2 



^ I 
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Cases. 

iTbis case is meant to show the injustice of al^ 

lowing the assured, on the principle of a double 

insuranee, to make his election of which set of 

underwriters he may choose to recover in case of 

* t7t flip. loss, or attach his interest to in case of arri vd K 

pp. J18«, 190. . • /r 4. J • >. A 

An msurance is effected m war on goods 
per ship or ships ^10,000 at 35 guineas per 
centr-^A peace takes place^ and sometime 
after, while the risk b pending, the merchant 
cftects a second insurance on goods, also per 
ship or ships ^10,000 at 5 guineas per cent. 
--»oo which policy he declares bis interest} 
the; ship having arrived, or being lost, he de* 
maiids a return of premium of the underwriters 
on the first policy for no interests 

This case is put for the purpose of drawing 
the attention of commercial men to the sub^ 
Ject, which appears to call for some inquiry. 
It may also be made to apply to the foregoin|; 
cases (I and 2) ;— -for an insurance may be ef- 
fected in war "on Goods** ^10,000 at S5 
•guineas per cent to get rid of which> on 
a peace taking place, the mencbant effects 
^5000 "on Cotton" and 5^5000 ^*on In- 
digo" at 5 guineas per cent., and demands a re- 
turn of the premium On the policy "<>n Goodfl^" 
his interest being in Cotton and Indigo. 
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PART I?. 



0( tj^e illiettumintmm* 



» 



T^HE words forming what is called " the IVf©^ 
morandqm" arp as follow :^- 

" N.B. Com, Fjsh, Fruit, Flour and Seed, 
^re warraqted fr^ frooi Average, unlessi gene- 
ral, or the ship be stranded; — Sugar, Tobacco, 
Hemp, Flax, Hides ^nd Skins^ are warranted 
free from Average, under fivp pounds per cent, 
and all other goods, also the ship and freight 
are warranted free of Average, under three 
ppunds per cent.^ unless genend, pr the iship 
be stranded/* 



* On &ese words many disputes have arisen, 
and the meaning of them is not y^ so well set^ 
tied as to prevent litigation. My intention is to 
explaki as far as I ain able, the meaning of the 
lyordsi |U)d I a{n th^ mor^ induct to do this^^ 
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from its being one of the subjects recommended 
by the Provisional Committee of Lloyd's, in 
their report of the 19th July, 1811, mentioned 
in the preface to the first edition of this E^say, 
viz : — " the 7*evision of the policy J"' 

The objects of our inquiry appear to me to 
come under the following heads : — r 

1 . The Origin and Intention of the Memo- 
randum. . . 

2. What is meant to be comprehended 
under the words " Corny Fishy Salty Fruity 
Floury and Seedy^' — which " are warranted free 
from Average, unless general, or the ship b^ 
stranded." 

3. What is meant by the words ^^ free from 
Average under ^ve pounds per cent." and 
" under three pounds per cent." 

4. The meaning of the words " warranted 
Jreejrom Average^' — " unless g^neraly or the 

ship be stranded.'' 

5. Of the term " Stranded; " and what shall 
be considered as constituting a strandmg witbip 
the meaning of tiie policy. 
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Article 1. Of the Origin and Intention 

of the Memorandum. 

The memorandum itself first appeared at 
the foot of our policies in the year 1749 ^ * tMageiw, 
But almost all the foreign countries that had a 
code of insurance laws, had long before made 
a provision of a similar nature in favour of the / 
insurer. The first instance which I can find 
on record, is in the policies of the city of 
Florence in 1530. But it is to be remarked^ 
that none of the foreign policies contained the 
condition relative to the ship being stranded.- 
How these words, which have been and still 
are the cause of so much contention, came 
to form part of the memorandum I have 
not been able to learn. The London Assu- 
rance Company were the first to discover their 
insufficiency to protect the insurer; for the 
clause had been inserted in their policies only 
five years, before they caused it to be struck 
out^; and the Royal Exchange Assurance « 7 rem a<7». 
Company shortly afterwards followed their ex-* ^' 

^ 'f *f 3 xjt infra, 

ample 3. "rt. 4. 

The intention of the memorandum appears 
to have been to prevent [)€rsons from being 
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insured on certain articles, particularly liable 

to waste, decay, leakage or damage on a sea 

voyage^^or which were of great value and small 

» ord. B4)tt bulk, under the general expression of " goods^;*' 

AmsLartio. whereby the insurer would ryn a greater risk 

Fraooe, art; 31. than he hftd calculated on. In the " xnemo^ 

& 47, 

Konig, c. vi. rfindum" in the polieici wade use of in Lloyd's 
Hamb. tit iv. it has bj^n ^cm^we not enumerated goods sub^ 

art R 

sto^k.* art. T. jSfit to leakage ;—*fQr such articks are> accord** 
co^n. art!T 1^ ^ the custom of Doyd's, free of average,^^ 
I Ma^ua!"'^* unless it can be shown that the ship had struck 
pp. 298,335. j.jjg ground with such force as to make it pi^^ 

bable that she had thereby deranged her stow«- 
age. It is the same with regard to earthen^ 
ware, and things liable to breakage,'— €Ui ave^ 
n^ on which cannot be claimed except under' 
similar circumstances. 

The warranty respecting certain articles 
being made free of average under a cetlainper 
cwtagCj is of a later date than the general 
clause of, frpe of all average* The former 
• Marsh. p, 282. clause it is Said? was intended to prevent 
trifling claims being made on the insurers; 
and Pothier remarks, on the article in theOd- 
of Louis XIV., which forbids average losses 
to be demanded of the insurers unless they 
exceed I per cei?^— that ^' if the losses are 
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very inconsiderablei the assurers are not bound 

ta indemnify the assured K\ Zf^.'jt 

Articled. Ofthewordsy Corn, Fish, Salt, 
Fruit, Flour, and Seed. 

Xt has been determined that the generic ex* 
pression '^ Corn," comprehends peas and beans 
and also malt^,-r— together with every species* P«*»^tl«; 
of grain except rice. On a trial where the «»te- 
question was, whether rice was not corn withia 
the meaning o£ the memorandum, the usage 
was proved against its being so considered ; 
and the court held, that the common sense of 
the words ought to decide, unless a clear usage 
to the contrary were shown ; and that here the 
usage accorded with the plain sense of the 
words, to sl^ow that rice was not intended to 
be exempted from partial loss 3. It has been l^^^^^ 
also held that the word salt, in the memoran- 
dum, does not include sf|.ltpetre K This was ♦ "^^^ p.u^^ 
tbe opinion of Mr. Justice Wilson, at nmprius^ p. 223. n.' 
(in 1 788,) and having never beei> qver-rul^d 
the law so stands. 

The London Assurance Company guard 
t]iemselves. against any other decision, by in- 
serting ^* rice and saltpetre" anoong the arti-^, 
pies free of all average. 
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Article 3. Of the words free from Ave- 
rage UNPER FIVE pounds per cent, and 
UNDER THREE pounds per cent.^ 

The " memorandum" had been introduced 
only a very few years before Magens published 
his valuable work on insurance ; he mentions 
that it was then unsettled what was the true 
meaning of the above expressions ; i. e. whe- 
ther the word average meant any species of 
loss : — or whether it was only intended to 
guard the'insurer against loss arising from sea- 
» I Magens, damaged 

p. 73. ^ 

w«kett,p.385. The sources from which we derive the clause 

2 6ar. A<;p. 

p- 1 i'7o. make the word average, i. e. " single " or " sim- 

Manball, . . . 

p.«39. pie average," (which the foreign writers oppose 

to general average,) include all losses proceed^ 
ing from any other cause than that which pro- 
duces general average. 

It appears indeed to be distinctly under- 
stood, that the warranty of " free of average 
under ^3 per cent." on merchandise gene- 

* The ordin^ce of Copenhagen, (art. 1. § 11.) and 
of Hambargb, (tit. x^U. art. 7*) include general werage 
under this warranty. 
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ral y, and on ship and freight % was inserted 
to prevent trifling claims from being made on 
the insurers. But there is a difference of opir 
nion on the subject of the clause " free of aver- 
age under ^5 per cent," when applied to 
such articles as are liable to be washed out ; 
or of which there may be strictly speaking a 
partial loss, by the total loss of a part. It is 
the practice of Lloyd's to allow a claim on the 
insurers for sugar washed out, though it should 
jaot amount to ^5 per cent. This is said to 
be on the ground of analogy ; for the law ad- 
mits a claim on a policy " free of average" for 
fcueh part of the goods as are totally lost * ; ' 1 5 East's /?«p. 
from which it has been inferred that the word 
^^ average" wa$ not meant to apply to a total 
k>s$ of a part. I imagine this inference is not 
juet,"— for since the case above alluded to, it 
\xBfj& been determined ^, in an action on a policy « 1 6 East's Rep, 
•^ free of average," where all the packages of ^ 
goods (of which sugar was a part), came to 
haad, — ^tiiat there was no claim on the under^^ 

^ The word freighi does not occur in the warranty at * 
foot of the policies of the Royal Exchange and the Lon- 
don Aftsurance Companies. It is to be presumed^ there- 
fore, that aU claims f<Hr loss on freight are paid, how- 
ever small they may be. 
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writers ;-^thotfgh ft great part of the si^ar was- 
washed out of the hogdieaids ^ 
. By a total loss of a part therefore/ MFhea 
applied to the t^na " average," is I conceive 
meant a lo^, (from : a peril insured agaii»t^) 
of entire package, or what may be poperly 
iialled a total loss of part of the cargo,--t-and 
not. of a part of each package caused by the 
operation oi sea-damage^, which is, by the war^* 
jranty, (as far as it goes) intended to Jbe ei^« 
eluded from the risk^ 

From all that has been written and said otx 
the subject of this part of the memorandum, 
J am led to conclude that the clauses of ^£9 
and of ^5 per cent, were both inserted for 
the same purpose, and that the warranty of 
^5 per cent, was declared on certain articles 
there enumerated, because they were moret 
liable to sea-damage than the cargo in g^ 
neraL ' 

The policies of Stockholm, Copenhagei^ 
ai)d the United States, guard against any disr 
pute, by inserting the words " loss or damage" 
instead of " average.'* 

* These two cases, which are of great importance t6 
the flubsenbera to jLloyd's, will be considered mo^ a( 
length in the following artictet 
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Of those articles enumeriated under the head 
of " free of average under 5 per cent/* if se 
ireral be insured together^ and the average be 
, claimed on the whole, the claim should be 
analysed to find if each be damaged 5 per cent. 
c^ ^4^^if a claim be made of ^100, on Fla?t 
and Hemp, valued at <^1000-^i. e^ 10 per 
cent. — unless each of them separately amount 
to 5 per cent, the claim can be substantiated 
«n only one of them/ 



: Various. clauses are inserted in policies to 
guard ttie assured against the effect of the words 
which are the subject of this article.-^The 
following are gei^erally made use of^ viz.--^ 
wliere several species of colonial produce are 
insured, it is usual to insert,—" to pay average 
OH each species ^ as if separate interest s^ sepa- 
rately imipredi[-^:On manufactured goods in 
bales, trunks, cases, &c.— " to pay average 
on eachpackage\ as if^' &c. ;— on sugar^ ">a 

-': . • /••''•. v' 

• Magens says, — almost all the ordinaQces seeih^defi- 
eient in not fully explaining when, and after what tt^« 
ner the damage shall be deemed to exceed ihrte per 
c^Li and he expresses a doubt, if 101 chests of goods 
be^n^ured and three chests be totally daniaged, so as to 
be worth nothing, whether the loss can be claimed of the 
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p€(!f wotragR on each ten^ ^teen^ twenty hogs- 
headij^ (as the agreement may be,) ^^ succeeding 
numbers, as if/' &c. and ia the like manner 
on other articles. 

It is now indeed considered so much agree* 
able to usage, where goods are insured direct 
from the place of growth or manufacture^ that 
if the clauses, ^^ to pay average on each spe- 
cies " of produce, or " on each package '' of 
manufactured goods are. not inserted, yet a 
liberal construction is put on the omission, and 
the policy^ is acted on as if they wercr ^e 
reason is this, — that no objection would have 
been made to it when the insurance was ef- 
fected, and in consequence it is considered in 
practice, as a mere verbal omission of the 
broker, and treated as such : — agreeably to 
• Mag. ^ 74. i)^^ opinion of Magens S who says, — " in an 
insurance made generally on goods, each dif* 
ferent parcel or kind of goods ought to be con- 
sidered by itsdf." J 

These words " to pay aterage on each spe- 
cies," &c. or ** on each package," &c. meah, 
that it is not necessary the loss should amoun^ 

imderwriters^-^Sfrictly speddtig it cannot, and it itf to' 
obviate this difficulty that the alxyve 'dausen are by 1ii5 
« Magens, recommendation introduced into the policy ^ 

pp. TS. 74. '^ '' 
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to ^5 per cent or ^gS per cent (as it may 

be, according to the nature of the interest in* 

sured,) on the whole amount, to enable the 

assured to claim a loss of the insurer ; — there* 

fore if, for example, — ^1000 be insured " on 

ten cases of manufactured goods, valued at 

^100 each, to pay average on each package 

as if sejiarate interests, separately insured"^ — 

and five of the cases be damaged, each ^3 

per cent. — the sum of ^^15 may be claimed; 

but it does not mean, that if the whole amount 

of loss be 5^30 — or ^3 per cent.— the claim 

should be analysed (or opened out) to show 

that each case was damaged «^3 per cent. 

Because, though it is admitted that a written 

clause in general over-rules the printed ones i,f ' i5 East's Rep. 

yet here the mutual understanding at the time 

of effecting the insumnce is, that this written 

clause is to operate in favour of the assured, 

• Lord EUenborougb says; — ^ Where there is any 
difficdty or doubt, the wrUien wordi are entitled to have 
a greater effidct attributed to them than the printedones, 
m 88 much as the written words are the unmediate Ian- 
guage and terma seliscted by Ae partiei Aemaelves for 
the expression (^ their meaning, and the printed word^ 
are a general /ormu/a adapts equldly to their case an^ 
that of all other contracting parties upon similar occv 
sions and subjects**' 
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ibr whose benefit it is expressly made ; and 
therefore it cannot in good faith be construect 
against him. But if it should be thought that 
there wei'e any doubt on the subject^ the as-^ 
sured might add—after the words " as if sepa* 
mtely insured/' — " if the claim on the whole 
should not amount to ^3 per cent." Oi*, he 
might insure each speciesj—each package,-** 
or each ten hogsheads^ &c.-^separately. 

When tobacco is insured from its place of 
growth) it is usual to insert the following clause^ 
-— " in case qfaverdgCy £& per cent, on the 
amount of the interest to be deducted from the 
n^cerage^^ , This clause is particularly neces-- 
sary in policies on Virginia tobacco, which is 
liable to become heated in the cask. But it is 
proper on all tobacco, the growth of the United 
States ; because, from being rolled down to the 
place of shipping, which is often sat a great 
distance from the place of growth, the cask 

^ I have been infdnned by a gentleman of great ei- 
perienee, who was one of the subscribers to' old Lloyd s» 
in Lombard Street,-^hat the mtention of the ^memd- 
randum when first inserted was, that the.«£5 perxesBt. 
or £^ per cent, (according to the thing insured ):dA 
the amount of the interest, should in all cases be d^ 
ducted from the average, the underwriter paymg the 
balance ; and that this was then the. practice. . 
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hecomes wet, and the outside of the tobacco 
is thereby damaged. 

Two questions have arisen on the subject 
of the sh^ being warranted free of average 
under ^3 per cent. ; they are as follow :— 
^sty — if a ship during the course of her voyage 
incur damage (of that nature for which the 
insurer is liable^) not amounting to ^3 per 
cent., and she put into an intermediate port 
and repair such damage ; and before her ar- 
rival she a second time incur damage of a si- 
milar nature, which, added to the former, makes 
the amount ^3 per cent. — whether the in- 
surer is liable for such loss ? This, (as w^ as 
the following,) is among the cases which want 
authority to settle them. The practice is, that 
the claim for one accident must amount to 
^3 per cent. 

The second questicMi is this ;— if a ship^ in 
ballast, cut her cable to avoid running ashore, 
or to escfipe any other imminent danger, — 
whether a claim shall be made on the insurer 
though it shall not amount to ^3 per cent, 
on the value of the ship ? " The memoran- 
dum,*' it is said, " warrants the ship free* of 
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average under ^3 per d^t untesd gen^nJ> or 
she be stranded/' and it is contended dmt this 
cannot come under the denomination of general 
average, because there is notl^ng to tmtribute 
to make good the loss, and that the insurer, in 
case of general average, is only liable to repay 
to the assured, that som which he can show 
that he lias been obliged to pay tn part of a 
general contribution ;-— but here, there being 
only one individual interest at risk, no cl«m 
fior general average can be made out ; for the 
owner of die ship comes direct to the under- 
writer and calls upon him, as principal, to sa- 
tisfy his loss. Thb argument does not appear 
to be perfectly sound ; for in the case of a 
general contribution, the sacrifice is made to 
preserve the ship, the cargo and the lives of 

li.^5rSte- *^ ^^^ * » ^^^ *^® ^f *« objects are attakied. 
It is also the leading feature of genera) average, 
tfaat restitution shall be made of those things 
which are, in time of distress, voluntarily ajid 
ddiberately destroyed to prevent a greater loss, 
Th^ loss of the cable in this case cannot come 
under the head of partieulaf average, (or par- 
tial loss,) f(Mr that must arise from fortuitous 
accident. It being therefore not of the nature 
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6f particular average, 'but of the nature of 
general: average, it is conceived that the under- 
writers ought to pay the loss. 

r 

• It has been asked in Lloyd's — ^Whether what 
^recalled, the particuiar charges^ "which attach 
to the cargo* or freight, (usual in a statement 
of general average,)' must amount to ^3 per 
ient. to make the insurer liable ? Nearly the 
same arguments apply to this as to the prece- 
ding case. — ^These charges cannot come under 
the denomination of particular average, to 
whicli only this warranty applies ; they are not 
of the nature of a loss, but are cA^r^e^ incurred 
to preserve and bring forward the property ; 
-^--the clause only contemplates a loss, and that 
Such loss shall arise from an accident. * 

i Doubts are expressed by some, whether tjhe 
telaim for particular avers^e must amount to 
5^5 or ^3 per cent., mtkoutthe charges", to 
make tiieunderwriter liable P-^for instance :— « 

100 hogsheads of Sugar are insured and valued at 

^ ^^2000. The partial loss, or particular average 

' amounts to ..•.•••••••• sBSd 

The extra dbarges,-*of auction duty, sale^ iq 
. charges^ survevi &C amount to • • • 4 1 -*— * 

P2 
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Thusy by the charges being added^ the claim 
is made to amount to ^5 per cent. The ar-^ 
gument made use of here, is the same as that 
on the question of a sale of sound and damaged 
« vi supra, goods ^, viz : — ^that the charges are a conse- 
quence of the damage. This is the very reason 
given by others, why they should not be al- 
lowed to operate in this case ; — ^the charges 
are indeed a consequence of the damage, and 
therefore; it is said, they are not a part of it. 
The damages must amount to a certain pro- 
portion or aliquot part of the principal before 
costs are incurred ; and it is argued that it 
would be contrary to all rule, if the damages 
themselves do not amount to the sum required, 
to permit the costs to be added for that pur- 
pose. Others say, that as indemnity is the 
great principle and end of insurance, there is 
no reason why the chaises which are oUiged 
to be incurred before the damagie can be ascer- 
tained, should notfonn part of the average ; — 
if tills be admitted, then there is no further 
question. 

The ordinance of Hamburgh perhaps alludes 
to this suiyect when it decrees, — ^tbat " the 
damage done to the ship or cargo most amount 
to 3 per cent., after the dispackeur's charge is 



'« Ord. Hatnh. , j , ^ 

tit. x3d. ait. 10. deducted '• 
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Article 4. Of the meaning of the words 
" warranted free from average, 
unless generai^9 or the ship be 
stranded/' 

The meaning of the word " stranded'* 
shall be considered in the next article. Our 
present inquiry will be directed to the general 
import of the above words. 

I. Of the words-^" warranted free 

FROM AVERAGE." 

Two cases have been determined within 
the last five years, which throw much light on 
this subject, and, with which it is of great im-* 
portance the mercantile world should be well 
acquainted. It had been the law indeed ever 
since the year 1 764, that under this warranty 
the insurers were only liable in the case of a 
total loss ; but what should be considered as 
amounting to a total loss as regarded the un^ 
derwriters was not then defined, In 1780, in 
a cause where a cargo qf peas arrived at the 
port of discharge in a very damaged state> so 
as not to be worth more than one*fpurth the 
amount oCthe freight,— Lord Mansfield held >, ' At n.p. mi. 
Xhfit if the specific thing come to the market, umh^ii,]^^^^ 
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the memorandum warrants the insurer to be 
fr^e from any demand as for a partial loss *. 

Two points however are now settledj-^viz i 
— That when goods are warranted free of 
average, the underwriters are liable to pay 4. 
total loss of a part, or a partial loss of the 
wiiole, if part of the jjiiog insuriedg^a in butti'tq 
the kottom of the sea : and, — ^That, (with the; 
s^me warranty,) they are not liable tp pay ^ 
partial loss, tbougjb it \m in f^iCt ^ total k>s& 
of a part, if that loss Jbe the consequence of Ma- 
damage* . ; 
> 15 East'f Rep. Th,e first 0«ae is ^s |(Qillow6 ^ : — ^ in^^^rwce 
^' ' was on" flax, " warranted free pf particulsi^ 
average ;"^he sWp was wrecked ;—r- the as-s 
sured did not abandon, bat laboured to sai^e 
the cargo,— and he did save a par(^ (abput 
one-sixth) thou^ it was much damsiged. The 
jfpllowing is the judgment pf the ^ourt ; which 
W95 didivered by Lord Elleqborough, and 

^ P9thier ^flds tbsA it a cargo of cc^ becpine enthelu 

roUerh th^ assured caimot abaAdoA ; this h^wg oply 1^ 

simple average, which would not excuse the assured from 

paying the stipulated freight. His reason is, that though 

% Poth. Oonff. ^c com be damaged or s^^oSLtUsMl exists. The damage 

g^Emerigon ' ^^^ ^^^ opeTOte an mlhr^ Im^ and the owner is not de« 

p. 184. pnvedc^it*. 

Wnhall, f . - ^ - 

p. 228, note. 
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to which the other judges assented. Hisi 
kar4sbip'$ words are :-^" It was decided in the 
case of Ai¥iersoo v. The Royal Exchange As- 
surance Company i; that m order to constitute* *^^'* ^^ 
a total .loss where the Uiing itself subsists in 
sp^i^ there must be an ah^ndonment in tune 
to^ ^ underwriters. In that case the assured 
might have abandoned while the corn remained 
under water ; but they laboured to get it up 
and preserve it; and wh^a they af^rwards did 
abandon, ypo>n finding that it did not answer 
to theo), it was too late. It had been beftare 
hdd * tibat an abandonment must be made • i Term lup. 

p. 615. 

fffiomptly, if at all, atherwise, if part of the 
goods be saved to the assured, it is only an 
average loss. Here there was no abandonment ; 
and thcaefore under the terms of &ds policy, 
which warrants the underwriteryreejTy'ow J&ar- 
iicuhr average^ tiie plaintifis cannot recover 
unless there was an actual total loss. But how 
can it be said that there was a total loss of the 
whole, when one-sixth of the fla:?? insured still 
ei^sts in specie, though deteriprajted^ in. the 
hands of the assured ? As to that part there-^ 
fore he cannot recover. But as to the rest, 
which was in fact totally lost, there is nothing 
either in rea,son or precedent to prevent us 
from sayin that the plaintiffs may re^ov^r i 
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for no case has been cited to shew that where 
the least particle of the thing insured subsists 
in specie, though the greater part of it is actu- 
ally destroyed, the assured shall be precluded 
from recovering the value of that which is in 
fact totally lost. Finding therefore no autho- 
rity against the construction we have already 
intimated, and the reason of the thing being 
with it, I consider the plaintiffs are entitled to 
recover as for a total loss, the value of that 
part which was in fact totally lost; and that 
they are not entitled to recover for that part 
which was not totally lost, but still continued 
to subsist in specie, though deteriorated itk 
value."' 
« 1 r, E«t"i Btp. The second case to be quoted ' , i t may be pre« 
sumed settles the point, — that the insurer, with 

* It was contended on this trial that the warranty was 
only meant to save the underwriter harmless* if the goods 
mrived at the port of discharge in a damaged state, bu^ 
that in the case of a ship being wrecked in the course 
of her voyage, tlie loss was to be considered as totals 
with benefit of salvage (t. e, what is called in Lloyd's 
** a salvage loss**). It was also contended, that an aban* 
donment was necessary where the Ipss, by the ship and 
^:argo being wrecked, is in its nature a total loss. This 
was however over-ruled. The courts of law, as before 
? Ui sap. p. 5, remarked*, recognise only two kin^s of Ipss i^tgial an4 
average^ 
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a warranty of " free of particular average," is 
not liable to make good a partial loss, — though 
that loss is in point of fact a total loss of a part 
of the thing insured, — if it should be the effort 
cfmordamagt. In this case the cargo con- 
sisted of sugar and tobacco, the ship drove 
from her anchors and was wrecked ; * the whole 
cargo (as regarded the packages,) was saved 
and brought on shore, though in a damaged 
state ; the tobacco was quite spoiled by sea- 
i¥ater and worth nothing, and great part of the 
sug4ir was mashed out of the hogsheads. The 
question was, whether a notice of abandonment 
coiild make the underwriter liable to a total 
loss? Lord EUenborough said;- — "All the 
goods were got on shore and saved, though in 
a damaged state. When the loss happened 
and the goods were landed, this was not a 
total loss, however unprofitable they might af^ 
terwards be. If this can b^ cppverted into a 
total loss by a notice of abandQament, the 
clause excepting underwriters from particular 
average may as well be struck out of the po- 

* It may be proper to state, — ^that in this, and in the 
former case, the goods were warranted free of particular 
average, uncondiiionally : — u e, th^re was no mention of 
ih^ wprds, « if 6trand(e4," 
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licy." Mr, Justice B^ley said—" The vwjf 
object of the exception is to free the uocfer* 
writer^ from liability for daiiaaged gpods. They 
say, in effect, that they will be liahk if the 
goods are wholly lost, but Qot if they um ooVjf^ 
damaged/' * 



II. As to the meanii:^ of tihe words, *^ UN- 
JJBSg a£N£RAi<." 
1 3 Bur. j^. It has been contended > that the words of 

p. 1550. 

Marshall, ^ mefoor^dum amount to a condition to be 
fi*#t frota average unless m the case of a 
general a^^r^gc, or the stranding of the ship : 
but, if ^t/i4r of these events jshould happen, 
the wa):ranty was dtscbaiig^. This was ovec^ 
ruled, 93 it (night he expected it would be, 

* Agreeably to the s^bovd decision, a «p«cial jarj ef 
laerqhapts found a. verdict for tbe defendant in a recent 
cause, of whicl^ these lu'e the particulars : — Ten hogs- 
heads of sugair were insipred ^ free of p^cular average** 
«-4ihe Aip was wreeked,-^ Afi tlie paeks^s were saved, 
wilfa a vrry smdl quantity of sugar remaioing in eaeL 
-«The jury considered that a partial loss froi^ ^ ^ 
fects of sea-water, — ^though in point of fact a total loss 
of a part, — ^waa a pariicular uueragfit^^fox which* ac- 
cordlag to the warranty, the underwriters w^re not 
liable^Guildhall, 16 July, 1816. C.P. (Hedher^ Vs 
Pearson.) M«S. 



I. ' 



by l/xd M^nc^eld ;-^aact it is ooiy men* 
tioned here for the purpose of ^ving an ad4i-« 
tioiial pro(if, if gny were needful, of the ambir 
guity in wprdfog (he ipeiporandum, and of 
the Q^c^ity of a revision of it, The words, 
^^ tmles$ general f^ obviously mean, as is the 
pmctice»— ih^ in all pases the underwriter 
sl^U b^ liable to the paynoenl of general 
jiyepa^, whatever may be the asaount. * 

HI, Of the tpeoning of the words ** or the 
SKIP BE STRANDED." These words must be 
t«iken as they bear upop the whole of this clause. 

Five years after the qiemorandum was in- 
troduced, a cause was tried htmsiprius^ before' Cited s Bur. 
X/yrd Chiff Justice Ryder, and a special jury 'r TermE/Bp. 
of merchants,*-rwho considered these words as Marshall, 
^ cmditian, holdtt^ that by th^ shipV being * 
atranded^ the assured was let in to prove his* 
whole partial loss oh a cargo of corn. It was 
in consequence thereof that the insurance com-, 
panics struck the words r^lativQ to striding: 
out of their policies. * • u* •"?'«» 

This opinion of Sir Dudley Ryder was con- 
troverted by Lord Mansfield 3, who held (as » s Bur. Ji^. 
did Air. Justice JBuUer* after him%) that the « 4 rtm Rq». 
insurer waa liable in <^a^ of atrandiiigi only ' 
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for the damage arising from such stranding. 
TMs was considered as law till the year 1790, 
— when Lord Kenyon delivered his opinion to 
» Cited TTmnthe Contrary*. In 1796, it was determined, 
after solemn argument before the Court of 
f n Term Rep. Kiug's Beuch*, — ^that in the event of the ship 
Marihaii,p.234. being Stranded, the assured was let in to claim 
a partial loss on the articles enumerated as 
free of average, and these articles were by that 
event put in the same condition as any other 
commodity. * Lord Kenyon said, — " if it had 
been intended that the underwriters should 
only be answerable for the damage that arises 
in consequence of the stranding, a small vari- 
ation of expression would have removed all 
difficulty ; they would have said, * unless fiH* 
losses occasioned by the stranding.' But in the 
body of the policy they have insured a^nst 
9,11 losses from the causes there enumerated, 

* It may be remarked of those goods, (which are war-i 
ranted free of particular average, unless the ship be 
stranded,) that if they are by the stranding put in the 
same condiiion as any other goods which do not come 
within the warranty — then no clain) should be mad^ on 
the insurer for the effects of 9ny other damage than that( 
which he would be liable to on any other goo<2s— which 
in a case of this nature can onjjr be seadamage ;<— an4 
IH>t any damage from the nature of the artiol^* 
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which include stranding; and then fdlowfi this 
memorandum^ the evident meaning of which 
is, ^ free from average unless general, or unkss 
the ship be stranded ;' so that if the ship be 
stranded, the insurers say they will be answer- 
able fpr an average loss. That appears- to me 
to be the true sense and grammatical construc- 
tion of the policy." Mr. Justice Ashurst said, 
— " As it is difficult when a ship is stranded 
to determine whether or not the damage to the 
cargo arose from the stranding, or in what de- 
gree it was imputable to that cause, this me- 
morandum seems to have heea introduced to 
avoid that inquiry, and that when Ihe ship has 
been stranded, the insurers consent to ascribe 
the loss to that cause. This construction will 
prevent endless litigation.^* This was the 

* This opinion of Judge Ashurst will remind us of that 
frf* MoUoy, who wrote one hundred and fifty years ago, 
«-^and who in his l)ook caHed De Jure Marino et JVh- 
i^A^-^speaking on the subject of the perils enumerated 
in the policy^— says^ die woifds are so comprehensive, 
that all those various questions which occasioned much 
debate and controrersy among the lawyers of former 
days are now finally settled ! Though we are net wel) 
acquainted with the lawyers who preceded Molloy, 
ACT much with him as a lAwyer; yet we may safely a£« 
firm that he wat no prophcU 
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for the damage ariaingfrom such straading. 
This was considered as law till the year 1790, 
— when Lord Kenyon delivered his opinion to 
■ Cited TTimthe Contrary '. In 1796, it was detemuBed, 
after solemn argunnent before the Court of 
» 7 TnmStp. King's Bench*, — that in the event of the ship 
MantaaUip-sst. bdog Stranded, the assured was let in to claim 
a partial loss on the articles enumerated as 
free of average, and these articles were by that 
event put in the same condition as any other 
commodity. ' Lord Kenyon said, — " if it had 
beea intended that the underwriters should 
only be answend>le for the damage tiiat arises 
in consequence of the stranding, a small vaH- 
atioQ of expression would have removed all 
difficulty ; they would have said, * unless fat 
losses occationed by the stranding.' But in the 
body of the policy they have insured against 
&I1 losses from the causes there enumerated, 

■ It may be remarked of those goods, (vrhich are war> 
ranted free of particular average, unless the sliip be 
stranded,) that if they are by the stranding put in the 
mme eondiStm as any other goods which do not come 
within the warranty — then no claim should be made on 
the insurer for the effects of any other damage than that 
which be would be liable to on tmy other £m>^— which 
in a case of this nature can onljr be sea-damage; — and 
Rot any damage from the satiire of the artiolc. 
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tctually wredced wad leave her remdailis <m th# 
beach. Those who say this^ perhaps argue 
more from the hardship of the case, than from 
precisely a wish to give the true meaning of 
the term ; — they imagine that if stranding be 
not limited to tliis, every touching of the ground 
might be considered a stranding, and a claim 
be in consequence let in to a partial loss on 
the articles enumerated as free of average, un- 
less tiiis event take place ; — ^and thus the me- 
morandum itself will be rendered nearly nuga*- 
tory. An ingenious writer " on Practical Sea- 
faianship 1" seems to be* of tlie same opinion, ' ^^^y ^«ver, 
he gives the following definition of the word, 
^' when a ship is run ashore so that she cannot 
be got off, she is said to be stranded/' The 
<n*dinance of Hamburgh defines stranding, — 
" got fast upon a sand «." According to Dr. *i^^;^5; 
Johnson, the word " strand '* means, " the verge 
of the sea or of any water ;" — ** to strand" is 
*< to drive or force upon the shallows." Erom 
Which it may be inferred— that to " be strand- 
ed " means to remain upon the strand^ for some 
specific length of time, not merely " a touch 
and go," but a resting th^e. 

The great difficulty as it affects a pcdicy of 
insurance, appears to be to dbtbguish between 
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> Manhally 
p. 839. 



« Marsbftll, 
p. 340. 



a common casualty ^f die voya^^— -a sioiple 
stranding or lying on the ground, — a^ aa 
accident which might be fatal, or at least very 
ixyurious, if not timely prevented. 

Four cases have come before the Court <^ 
King's Bench, in which the meaning of the 
word has been fully considered — three of these 
were tried at nisi prius^ and the fourth bad a 
solemn argument at bar. 

The first was before Lord Kenyon, in the 
year 1799 *; who held that a vessel was to be . 
considered as stranded, (so as to let the as* 
sured in Xo recover a partial loss on com,) 
which bad run on some woodai piles, four 
feet upder water, in Wisbejach river^ about 
nine yards from the sbcHe, — but placed there 
to keep up the banks of the river, and which 
lay on these piles until they were cut away. 

In 1801^ a cause was tried, also before 
Iiord Kenyon, who determined the point that 
every resting on the ground could not be con- 
sidered a stranding.. H^re the ship arrived in 
the Thames, but upon coming up to the pool, 
which was full of vessels, one brig ran foul of 
her bow and another of her stern, in comie- 
quence of which she was driven aground^ and 
continued in that situation for one hour. Lord 
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keir^on told the jury, that unsidUed as he was 
in nautical affairs, he thought he could safely 
jironounce that this was no stranding. The 
jury were of this opinion, and found a verdict 
for the defendant. 

The third cause to be cited was tried in 
rsiS, before the present learned Lord Chief 
Ju^ace of the Court of King's Bench K It was * ^^^^^ ^^ 
an action to recover an average loss on a cargo 
of barley, and the question was, — " whether 
the ship was stranded within the meaning of 
the memorandum ? " 

As the ship was proceeding down the riv^ 
from Dmerick, the wind took her ahead and 
she went ashore stern foremost. There she re- 
mained fast for two hours till the tide flowed, 
when she got off and proceeded on heir voyiage. 
A witness stated that she must have strained 
a good deal while lying on the ground, but 
when she again floated it was not perceived 
she had sustained any injury. — Lord £llen* 
borough said, ^' I am of opinion tiiiere was here 
a clear stran(&ig within tiie meaning of the 
memorandum. It is not merely touching the 
gnoiBld that constitutes a stranding. If the ship 
toffches and runs, the circumstwce is not to 
be r^rded. There she is not in a quiescent 
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stute. But if she is forced adhore, om deiveri 
on a bank, and remains for any time upon 'the 
ground, this is a stranding without referene^ 
to the degree of di^aiage she thereby sustains. 
To remove all doubt upon the question) this 
clause is introduced. The stranding b a con- 
dition precedent, and when that is fulfiUedi 
the warranty against particular av^rag^ cease&i 
to have any operation." 
The last pase to be cited, and which has 
I Vide supra, been before alluded to ^, was tned befwe Lord 
EUenborough at nisi prius in the London Sit- 
tings after Michsielmas term, 1 8 \5. The action 
tras iMTOu^t to recover an average loss on a 
cargo of oats on board a sl^p bound from 
Ban^taple to LcNc^on. It appeiured on tbjB 
trial th^t the ship struck upon a rock near 
Grimsby, wh^e she remained stationary on 
her beam-ends for about a minute and a half; 
and then got off into de^ water and resumed 
her voyage. His lordship, was of opinion, tiiat 
tills was not a stranding within the policy, ^aiKl 
therefore (Urected the plaintiff to be nonrsuited. 
In Hilary t^rm a motion waa made to set a^de 
the Bon-suit and have a new trial. The . first 
wd second cases, above quoted were brou^t 
forward ;hy the counsel,-rron thejfJnf?, Lor4 
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Eiienborough retnarked,--*-'^ I should not take 
the differenee, whether the ship was thrown 
apon the piles, mud, or what is in common par- 
lance called the strand, provided it is a stop- 
page of ^ voyage. It must be jixtd on the 
place where it stops, whether it be upon the 
shore or on any other place. There must be 
a* reitingy tm interrupthn of the voyage'' It 
was then contended, that in the case before 
the court there was in point of fact an unequi*- 
vocal resting J no matter for what time — there 
was an actual stopping, and resting upon the 
bottom for a minute and a half. The ship 
was actually arrested in the progress of her 
voyage for that period. If the voyage was 
stopped for any time, no matter how short, it 
was a stranding within the meaning of the jne^^ 
morandum. Lord Eiienborough said, — ^^ the 
evidence at the trial was, that the ship, coming 
out of the harbour of Great Grimsby, stru^ 
upon a rock and remained there about a mi- 
nute and a half. You must then come to 
this rule, — ^hat every instantaneous stoppage 
of the progress of the voyage is a stranding — 
that a stoppage for the minutest portion of 
time is an interruption of the voyage, and con- 
^<}uently a stranding." The counsel said,**^ 
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^^ I must certainly contend that." " Tlien," 
resumed his lordship, *^ I say that is not the 
meaning of a policy of this sort. The true 
meaning of it is, — where there is a settling of 
the ship upon the bottom from which a num- 
ber of injuries may arise, — such as the strains 
ing of all the timbers, and so forth, where 
there is a sort of wreck pro tempore — ^then, 
and then only are the underwriters liable. 
There was never more waste of understanding 
in the discussion of any subject, than in en-r 
deavouring to find out the meaning of tfii^ 
word ^ stranding,' which was rather the co&r 
struction of a term of science than a qc^stion 
of law ; and I should never have mad^ this 
observation perhaps, did I not feel some de-r 
gree of conscious shame in the part I myself 
have taken in the discussion, when actively eor 
gaged in the profession. There must be a 
wreck of the ship pro tempore to bring it withip 
the memorandum." 

A great deal has been said in Lloyd's about 
the necessity of extra-assistance being rendered 
to the ship ;— of part of her cargo being taken 
out ;— and in fact, that if she were got off the 
ground without any other assistance thsM^ diat 
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bf lier own cteWf there would be no stranding 
within tjie roeaniQg of the policy^ I am glad 
that I have it in my power before closing this 
slubject^ to say that all these are mere specula^ 
tive points. This last decision will, it is to be 
hoped, if the clause be suffered to remain, put 
the matter finally to rest« 



As Magens* work on insurance is scarce^ 
and is not generally known to men of business 
of the present day, and as he was a merchant 
of great knowledge and experience in insurance 
and shipping affairs ; — perhaps I cannot bring 
this essay more usefully to a close than by 
quoting what he says in the last pages of his 
elaborate work. 

He strongly recommends to merchants i to > iii^g.p.4s^. 
proceed on his plan ; — (that of statbg general 
and particular Average cases,) and he remarks^ 
i— " by the diversity of cases, as well as of the 
intricacies and difficulties resulting therefrom^ 
which time might present to their view, they 
would find that a great deal more remains un» 
observed than has been touched on already ; 
and that the longer we apply ourselves to the 
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* Vide sup. 
11.74. 



practice of making observations, &e more we 
shaU be convinced that we knew but little be- 
fore. 

" If we look back to the suits at law which 
have been carried on for many years past* 
about these affaks, ieuid could at the same time 
be let into a true detail of their merits, we 
should find that most of them have arisen from 
our not having given ourselves the trouble to 
explain our own meaning, and the accustom- 
ary methods of such dealings. — ^And w^ are 
thoroughly persuaded, that the lawyers of most 
aninence will allow, that such matters as are 
contained in the foregoing cases, may be much 
better decided by experienced mercbohts and 
good accountants, than by parsons however 
learned they may be, who have studied the law 
only."i 



• This was in 1755. 
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J?AB;t I. CHAP. 1. SECt. 1. ARTICLE 2. 

[a] (Page 35.) 

To show the absurdity of the principle of 
making the damage done to a ship by pur- 
posely running her ashore in a storm, a sub- 
ject of general contribution, — ^the following 
case has been put :-^Suppose a ship to have a 
valuable cargo on board which is greatly dama<- 
ged by the act of running the ship ashore ; — 
then, as this damage is, as well as the disUnage 
done to the ship, the consequence of endea- 
vouring to preserve the whole, it is asked,*— 
^^ will the owner of the «hip contribute towards 
making it good ? " The reply necessarily is, — 
''^if the claim were a valid one there is oio 
doubt that he must." In such an event, flie 
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claim could be very easily adjusted;— the 
statement would indeed be similar to that 

* Vide sup. mentioned in a preceding note ^y of ^^ an uni- 

• 3 Rob. AdM. versal jactus *." The daim would stand as. 

««p.p.260. -„ 

follows : — 



Let the ship-owner be a. 

— the merchant b. 

a third person to adjust and settle the ckum.c. 

Let the value of the ship on her arrival be . gSSOO. 

— the value of theyre^ikl be ... . jglOOO. 

— the value of the cargo, on arrival^ be . aflOOO. 

Let the neat amount of the repairs of the ship, 
in consequence of running her aground, be • j^SOO. 

— - the amount of the damage done to the 
cargo 4^9000. 

The loss 18 j£9500. 



Then the apportionment will be as fol* 

lows : — 

• 

The ship) valued in her de- 
teriorated state • a£500. 

Add the amount of damage 
to be made good by the 
general average • • 500 

10001 
The frdght(after deduct- ^ pays J&158S : 6 : 8. 
^ the wages) . • lOOO' 
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Amount brougH forward ^ISSS : 6 t 8« 
Hie eargo, valued in 

its deteriorated 

state • . • . 1000 
Add the amount of 

damage to be 

made good by 

general average • 9000 

'-^lOyOOO. pays 7916 : IS : 4. 

Amount to contribute j^l2,000. pays j£9500 : 0:0. 

c would then receive of a • • . • ^1583 : 6:8. 

and of I . . . . 7916 : IS : 4. 



4^500 : 0:9. 



And c would pay to a . 
And to ^ . 



500. 
9000. 



^500. 
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JPART I. CHAP. I- SECT. 3. ARTICtE 1* 

{Page 106.) 

The following calculations are intended to 
show that a Partial Loss on British manufap-^ 
tures may be adjusted, without having recourse 
to the 6IMII60US method of apportionment^ 
called '* a Salvage loss.'^ 
Let all the data he the same as in page 99* 

* FIRST EXAMPLE. 

On a Saving Market. 

Certificate, that if the Goods had arrived 
sound they would have sold at an advance of 
22{^ per cent, on the cost 

• N.B. This, and the Mowing examples, will serve 
as a iey to those adjustments in the Essay where these 
data are assumed. 
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Amount of inmoeyWilih the pvemiuiDy&c* • sSSOCy 
Deduct cfaar^ies on invoice, and thepmo. (say) 50 

Neat cost of goods 
Advance (per certificate ).22| per cent. 



• • 



450 
100 



Add charges, ice* as above, 



550 
50 



Gross produce of damaged goods 

if Uiey had arrived sound 
Gross produce of damaged goods 

Difierence between the pro-jforiital 
sales of the sound goods, and the I 
sales of the damaged goods — > 
one-half, (or 50 per cent, on the 
invoice, t. e. ^^250.) . * (b). 

To amount of invoice, premiumi fcc* 
To • « do. • • freight, duties, Sc^. 



• . • • 



• • 



(a) soo 



• « 



900. 



.... 500 
.. . ... 100 



Dr. £600. 



By received gross produce of sale (▲) ^300 
By • do. • of the underwriters (fi) 250 
Bjf lass of half the freight, duties, &c. 
by depreeiation in value .... 50 






Cr. a£600. 



t AiiioimtofiiiToiioe,coT8i«dwithpremiiiiiiy Sec. • . j£500 
Add Mghtydntiei, a^. . . * ... . . lOO 



A Ssfios Mtrket £600. 
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SECOND EXAMPLE. 

On a Losing Market. 

Certificate^ that if the goods had arrived 
smmdifiie Imarkets being overstocked,) they 
would have sold at a depreciation of Simper 
cent, on the dosti 

Attiount of invoice, premium, &c ^500 

Deduct charges on invoice, and the ^o. (say) SO 

NeAt Cost of goods • 450 
Depreciation (per (certificate) 33^ t>e^ cent. • • 150 

300 
Add charges, Sec as above . • • • • . i i 50 

Grross produce if arrived sound • ; • • i ; ^350 
Gross produce of damaged goods • • • (a) 175 

Dijference, (or 50 per cent, on ihe invoice, &c« > 
ue.£2S0) ..(b).... . . .5^1'^^ 

To amount of invoice, premium, &c. • ^ . • 50 
To • do. • . freight, duties, &c. 100 

Over. Dr. j£60D 



'*mmmmmm^mmmm^mfmmmmmaitm^ammmmii0tmmm 



^ Amoont of iriToice, covered with premiam, &c . . • j^500 
Add freight, duties, See. ••.......• 100 

.600 
iUis, ^per cent, oo the i&voioe. Sec; • • 250 

i^XiOsiii^MMketof^Operoeiit • * * . jg350 
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By received gross produce of sale. . (a) • • 175 

By < do. . . of the underwriters . • (b) . • 250 

By loss of half Uie freight, duties, &c 50 

Py balance, which is loss of markets on the 

QQe-half of the value arrived ,••••• 1^5 



THIRD EXAMPLE. 

4. 

On a Gaining Market, 

Case 1 . On the preceding datum of 50 per 
cent, profit. 

Certificate^ that if the goods had arrived 
sound they would have sold at an advance of 
77^ per cent, on the cost. 

i^mount of invoice, and the pmo s£S0O 

Pe4uct charges, ^c. 50 

Neat cost of goods . 450 
Advance (per certificate) nig per cent • • SSO 

800 
Add charges, &c • 50 



Gross produce if arrived sound > 850 

Gross produce of damaged goods ... (a) 42$ 

Difierence, (or 50 per cent. t. e. £2S0) . (b)j£'425 



* Amoant of invoice, ooveied with premiatD, Sec • • j^500 

Add freight, duties, &c • 100 

. . Profit, 50 per cent, on the inToiee ... 250 

A Gaining Mnrketd 50 per cent. . . . £^50, 
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Proof. 
To amount of inyoice, prataiuniy ftc. • • . £5IM 
To . • do* • freight^ dudesj &c« • • ; • • 100 
To balance, wtudi k tiie profit on die 

one-half yalueiurrived . , 125 

Dr. jgm 

By reoeived gross produce of sale • (a) ^425 
By reodved of the underwriters • (b) 250 
By loss of half the freight and duties . 50 

Cr, ag725 

N.B. Lei the furegmug three examples he eompani 
wkh Ewmpk h {Page 121.) 

Case 3. On a Gaimng Market. 
Let the profit be increased to 120 per cent. 

• Certificate, that if the goods had arrived 
sound they would have sold at an advance of 

11554- P^ ^c*^* on the cost. 

Meat cost ofgoodsy as before , . • • • s£4<5Q 

Advance (per certificate) 155( per cent. . . 700 

1150 
.Add the charges on invpice ^ . . . . . 50 

M200 
Gross produce of danufged goods • • (a) • 600 

Dflference, (or 50 per cent on invo, t.«.j£250.) (B)a£G00, 



■'^•■•'W""ww*»"*"^""^"^»«i»i«««i-«wr"^wi»l.**ip»»™w»*"Wi«w»^ww«» 



^ Amouot of inyoice, premium, &c. ^500 

Add fkteight, duties. See. . 100 

Profit 190 per cent, on the iim»oe 600 

A CkOniqg Market ef ISa per'eeril. • . ;f UOO. 



Prorf. 
.^oamount of inToice, premium, &c. • . • «(?500 
To ... do. • • offreight, duties, &c. , » , lOQ 
^o bkalance, which is the profit gn the 

one-half value arrived ...•.,.• SOO 

Dr. igSOO, 

1^7 received gross produce of sale (a) d£600 
By received of the underwriters (b) SfiO 
Py loss of half the freight and duties . 5Q 

Cr. £90^. 
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PART II. ARTICLE I. (Page l6fi.) 

As the heads of the bill intended to have been 
brought into parliameDt on the subject of in-' 
surance are not generally known, an abstract 
may be gratifying to the curiosity of the reader. 
The resolutions of the Committee appointed 
to prepare the bill, appear at length in the 
Journals of the House of Commons, voL xxv. 
p. 597. 

« /WW, 24* Die Martii, 1747/' 

The Jirst resolution of the Committee is to 
the folio wmg purport: — ^That in all insurances 
upon goods ov freight^ when the interest of the 
assured is by the policy valued at a sum cer-* 
tain, or is valued at the sum insured, or no 
particular value is set thereon; the assured 
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shatt in case of loss or damage, total or partial, 
recover only according to the true and real 
value of the goods insured at the place where 
the same were shipped ; or the ne^l freight 
^hich wouldtbe due if the ship had arrived 
safe, together with the premium of insurance. 
It was not intended however that this should 
i^xtand ; to prevent the fixing of . a particular 
value in the policy upon the weight, measure, 
or tale ; or upon each ca^k, bale, or paeka^ ; 
provided that each sort of goods so valued be 
specified ;— rand in case of loss or damage, 
^total or partial, the assured shall recover a(> 
.cording to the value fixed in the policy, for 
the goods he has lost or which have been da^ 
maged. 

The ^ecom/ resolution relates to the valuation 
of ships ;''^n which the assured is to recover 
the real value, with the premium of insurance, 
ID casQ of loss. . 

The third resolution states how seamen's 
wag^s shall be recovered in case of loss- At 
that time wages were, an insurable interest. 

Sy the fourth resolution, in case of barratry, 
the assured shall not recover, unless it appear 
that the master or mariners ran away with the 
ship or goods. 
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Thejifih resolution regulates the manner 
of insuring and recovering as to the accaunt of 
the person insured. 

The $ia^th is in substance as follows : — All 
representations or warranties of any fact or 
circumstances relative to tlie voyage or the 
interest insured, whi^h may materially affect 
the terms of the insurance, shall be inserted 
in the policy before it is signed. But this i^ 
not to prevent any proof at a future time of 
misrepresentation or concealment All in? 
surances which have no such information, &c. 
inserted in the policy, shall b^ deemed as if 
no representation or warranty had ever been 
given or made. 

The seventh resolution provides for a return 
of premium in case of short interest or over 
insurance, — and it states^— that in all cases 
where the insurance shall be adjudged void 
by reason of fr^ud or deceit no return shall be 
made. 

The eighth resolution is on the subject of 
actions in courts of law. 

The ninth is left incomplete — it states : 
•r-tiiat " all insurances on interest or no in^ 
terest, or without benefit of salvage, shall 
be . 



The tenth provides that no abftndonment 
shall be allowed in case of damage or partial 
loss.* 

• It should be noticed, ibat die heads of this bill were 
brought forward in the Committee a very short time 
(about two years) before the memorandum of warranty 
appeared at the foot of the policies S — ^and I imagine ' Videsupm^ 
about the time that a rmsum of the policy was under " '^* 
consideradon. 
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IV. 



As it may be gratifying to curiosity, and per* 
haps useful to the judicious inquirer, to know 
the sources from which our maritime and in* 
surance customs and laws are derived, I 
subjoin a list of the foreign laws, and of 
the foreign and English writers on these sub* 
jects^ _ 



I. MARITIME LAWS. 

Under this head I have inserted only those 
collections of Sea Laws, or Usages, which are 
looked yp to as authority, apd which have at 
one time or another been adopted in difierent 
parts of Europe. 
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T&E LAWS OF RQODES ON JETTISON » 

It is considered that these LawS) (or as 
Chey are said to be, '^ customs or usages of 
the seal,") were promulgated about nine'^^^^^^/ 
hundred years before the birth of Christ, ^^^'"'^^'•'P'^^* 
in the time of Jehosaphat king of Judah, 
by the Rhodians, then a great maritime 
power*. They were adopted by Justinian « sdden, di 
into his Digest, and form Tide 2 of the '*. i. c lo. 
xivtii Book.* 



•mE AMALPITAN CODE. 

r - . . 

This code, called the '' tabula AMAI> 
PITANA," is said to have been compiled 
towards the end of the eleventh century, by 

> The Digest of Justinian, called ^<the Pandbcts." 
<< Pisa, though long posterior to Bologna, was the se- 
cdnd school of law in Italy. Some ascribe this early 
eminence to her possession of the Pandects ; but this 
celebrated MS. was so. haarded both here and at 
tlorence, that instead of restoring the. Roman law 
it remained useless and lost to i^tudy, till Politian. was 
allowed by Lorenzo,, the Magnificent/ to collate it 
vith the Pandects first puUisbed at Venice* Pdiljan's 
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^ SclKMnberg 
on the lawi qf 
Rhodes, 
Vide Park, 
pre£zijir. 



* Vide Fmeri- 
gODy pref. V. 
who cites Mor- 
omc, 8ur la M 
iz. ffi BdLeg. 
lUetf. dejaetUf 
fc Gibalinos, 
lib. 4. e. ii. 
art. 3. n. 9. 



the people of Atnalfi i ; an ancient commer- 
cial city in Itidy, on the west coast of the 
gulf of Salerno. 

Abraham Wmterveen, in bis ad- 
dress to the reader in RoectJiSTfe Naoibus^ 
Sfc. (Ed. 1708) enumerates the various ma- 
ritime laws and the writers on public and 
private law, but he does not notice. this 
code ; nor have I found that Roccus him- 
self quotes it, thou^ his *^ notabilia" 
contains quotations from very many pre- 
ceding laws and treatises ; and though he 
himself practised as a civilian at Naples. 
Emerigon also, who in his preface gives 
a short history of maritime law, is silent 
on this subject, as are other authors. The 
Conselktadel Mare seems generally to have 
been considered as ranking next in import- 
ance to the laws of Rhodes^ — ^though Erne- 
rigon mentions the laws of Marseilles as 
next in point of time to them *. However 
this4Qay be^.it would, seem that the whole 

coHatod'Copy^ of that edition escaped the Mck o£ the 
'Medici library m 14M, and •after aioiigtra»4iftra^ 
vde end adventures it at left fe^j^Mered at Florence 
in limr ^See FomiTth's Rmork$4n MeJbUiqmHesj 



biviiised world is greatly in^bted to the 
people of Ainal6 oil two accounts : — ^it is 
said that a native of Anudti, (Flavio de 
Gioia) in the year IS02 discovered the 
Mariners' Compass i ; (or, what is more * i Andefson 
probable, was the nieans of introducing the (^to ed.) p.265. 
use of it into Europe ;) and that after the 
Roman law had remained in oblivion six ^ 
centuries, a copy of the Pandects was found 
in that place ^.^ Blackstone says, that a^Aiiderton 
copy of the Digests was found at Amalfi^ ^' 
about the year 1 1 30 3. m BUck* Com. 

*' (8iroed.)p.81. 



Ih CONSOLATb J>£L MAE£ ^i * Vide sup. 

p. 10. note. 

THE XAWS OP OLBRON. 

Thfese laws, called " les Jugemens ou 
Roks d^OleroHf^'Y/ere compiled in the island 

* Tradition says that this famous code was disco^ 

Ve^ed in a barrel at Amalfi — and Hume, who believes 

the story, ascribes to^ this discoverjF, the revival of 

the Roman law. But it is far more probable that the 

fisans> brought it from Coiista&tini^le while their s vide rap. 

ODBimmrce flourished in the Levant, and it is certain P* ^^^* ^ 

that liefore th^- took Amatt ImeriuA had been teach* ^ 

» • IT. , «^ - • Feiiiyth'8 

ing the Pandects at Bologna •* Uem. p. 5u 
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> Selden de 
Dmn, mar, 
lib. iL c 24. 
iv Blackst. 
Coin. c. 33. 
p. 493. (8vo 
edit) 

* Cleirac Les 
Us et coutumet 
de la meff p. 2. 



3 Vid6 Boucher, 
p. 133. 



4 1 Anderson/ 
p. 179; & 
Vide Boucber, 
p. 133. 



pf that name, — (in the bay of Aqiiitaine) by 
^Richard I. who promulgated them in bis 
quality of king of En^andi. But Cleirac 
gives the credit of them to the Duchess of 
Guienne, the mother of Richard ^. The 
French are anxious that it should be thought 
these laws originated with them. This how- 
ever would seem to be of little consequence 
if they be, as it is asserted they are, nothing 
more than a collection of decisions founded 
on the Camoiato del Mar^j and accommo- 
dated to the place and time ^.^ 

GoDOLPHiN, in his " View of the Ad- 
miral^ Jurisdiction" (London, 1685) hits 
printed these laws und^ 47 heads or chapi- 
ters. Some say they were promulgated 
about the end of the twdfih century ( 1 1 94) ; 
but Camden thinks it was many years later 
(1266) before they wer6 generally known*. 

These laws are said to have been first 
printed in England in a little book called 
" the Rutter of the Sea," translated by Wil- 
liam Copland, (12mo. no date). 



I 1 M vgeBSt 



• Magens teems to think that the Consolato del 
Mare itself was merelj a treatise on the tea laws of 
Oleron^-aad that Cata R^ wrote the Cotaadato 
delMare^ 
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THE LAWS OP uriSBUY^ 

The town of Wisbuy, which gives . the 
name to these laws, was situated on the 
island of Gothland. The time when this 
code was compiled is disputed ; it is siip- 
posed however to have been about the thir^ 
teenth century ; though the northern writers 
pretend that they are more ancient than the- 
laws of Oleron, and even than the Conso- 
lata del Mare itself K M. Boucher how- * ^ngonr 

pref. XI. who 

ever says •, that ** these laws are merely c»teg Kancke 

•^ ^ ''.$nr la ruMpte 

modifications of the judgments of Oleron, ai drau Han- 
which (as mentioned above) he continues, Lubeck des 
" are only a collection of decisions founded * Boucher, 
on the ' Comulat: " ^ ^^' *'" 
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APPEKbiii* 



pref. zii. 
« Marshall, 
p. 20. 

Beneck^ Syt- 
tem^ &c. p. 10. 



* Emerigon, 
at sup. 



tl. THE LAWS OR ORDlNAJJdES 6^ 
FOREIGN STATES. 

Barcelona. — A.D. 1484. — This is the date 
according to Emerigon ^ ; but Marshall fixes 
it about the year 1435 ^. This ordinnnce is 
perhaps the first that mentions the subject 
of Insurance^ notwithstanding what Emeri-^ 
gon says in his remarks on the ordinance of 
Wisbuy 3. 

Florence. — 1523.* 



Brussels. — 1551. The Ordinances or Re^ 

gulations {Rhglemens) of this date are called 

* Emeir. p. xifi. by Emerigon 4 " Lbix CarolineSy'' from their 

being promulgated by Charles V. 



5 Forsyth's 
Rem» p. 81* 



* A scientific traveller (befbre quoted,) to whom 
the literary world is greatly indebted for " Remarks 
during an Excursion in Italy" — says of Florence, — 
** you discover here on the sur&ce of things how 
greatly commerce has degenerated in a country which 
gave it birth, language and laws. The counting- 
houses are in general dirty, dark, mean vaults, — the 
ledgers stitched rather than bound, and covered with 
packing pi^r^" 



Idm.^1563. 1565. (Prdmulgated by Phi- 
. lip tl.) These ordinances are, with a^ few 
additions, Uie setme as the preceding. 

Antwbbp. — 1 593. This ordinance is. men^ 
tioned by Cleirac as an ordinance of Phi- 
lip II. ^^pour les Assurances de la Bourse 
d'Anmersr — I am inclined, with Magens^ 
to think the date should be 156S, and tiiat 
it is the same ordinance as that mentioned 
above. It was on these ordinc^nces that 
Adrian Verwer wrote -his annotations ^ • vide infra, 

p. 855. 

The Hanse Towns. — 1597. Made By a ge- 
neral assembly of deputies from the Hanse 
Towns and the free and maritime towns of 
the Empire, which met at Lubeck for that 
purpose. A French translation is in the 
collection, mad^ by Cleirac *. This is the ^ Emerigon, utt 
ordinance referred to by Mr. Justice Ab- 
bott, in his most useful treatise, as ^^the 
Hanseatic Ordinance ^." Beneck6, a writer < Abbott, pref. 
on Insurance, (at Hluaibufgh,). quotes the 
Ordinance of lAibed^ fiambi^h and Bre * 
men, of 1 59 1 • Sut it js probable that he 
means, tt^s. 



TIU. 



.. t. 



35S A¥FWfmiX. 

/ifem.— *1614. In this year/ tte cohsuls and 
deputies of the same towns met again at 
Lubeck, and made some regulations in ex- 
planation of the preceding. This ordinance 
was* translated into German and Latin by 
Kuricke accompanied by an excellent com- 



I EfflerigoD, mentarv ^. 

ut sup. 



AMSfTBEDAM.— 1598. 1673, 1744. 1756. 
1776. 

* 

MipDLEBUEGH.— 1600. l68S. 1719. 1726. 



• Bentek^, ut^ HAMBURGH. — 1603 «. 173 1 * 

lup. 

Genoa. — i6l0. .. 



3 Weitenreeo,ia VeNICE. 1 626 ^. 

RoccQg lie Nov, 

ROTTEEDAM.— 1635. 1721. 1726. 
LtJBECK.-*l657. 

Fbance.-^^' rOrdmtHUhce de Louu XIV. 
iaiichant ta Marine^ ddHn6 d Fontainbteau 
durnmd'AoAt, 168L'' 
This celebrated onfioance is said by a 
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learned writer, whose judgment and expe- 
rience in these matters cannot be called in 
question, to be ^' the best and most com- 
plete system of positive law for the regula- 
tion of insurance that has yet appeared in 
any country." It is observed, however, 
** tiiat many of ^tlie regulations coptaiiied 
in it were dict&ted by national interest and 
are contrary to the general kvw upon the 
subject >/* 



• /' » 



CoPXNHAQEir,-^ 1 683. 1 746. 



> MaHhall prel. 
diic p..2l. 



Dantzic.— 1696*. 



9 Westerveen 
ui sup. 



KoKiGSBV&G.— 1780, 1766, 



]^LBOA,— i-l737w 



STOCKHOLM.rc— 1750. 



.. .. — «■» 



p i. 
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pref.iuii. 



III. FOREIGN TREATISES, &o. 
Le Guidon de la Mee, 

Tfas^ w(H*k is kiaerted by Cleirac in the 

' aecdnd part of im compilation, intKhded 

" Les Us €t C^umes de ia 3£e?\" It 

was composed for the use of the nieFcbants 

2»»«»««^ of -^ the noble city of Rouen 1." The date 

rm. win. •/ 

is not known, but it is supposed to have 

been written about ^e latter end of tiie 

fourteenth century. It is the earliest trea-. 

tise extant on the subject of marine in* 

surance. 

QuiNTiN Van Weytsen. Trait6 des Ava* 

ries. 1563. 

Straccha, De Mercaturi. ^ r j ^ 

' / Lugdunty 

■,DeNavibus. 5^ ^^g, 



m 



'y De Assecurationibus. 



LoccENius, De Jure Maritimo et Navali. 

Holmia, 1650, 
ZouCHEi, Eiementa Jurisprudentise, &c. et 

Maritimi. Zugdun. Batav. 1652. 

Stypmaxnus, De Jure Maritimo et Nau- 

tico. GrypMs^qld, 1652. 

ScACCiA^ De Ci^mBiis^ 
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BantterkA) De Asseciiratjonibus. 
Roccus, De Navibus et Naulo. Idem de 

Assecuratipnibus. Edit. I. {circa) 1660. 
Cleirac, Les Us et Co^itumes de la Mer. 

Rotten J 1671. 
Pertius, Paraemiae Juris Germanici, lib. 1 • 

c. 48. 
pROTius, De Jure Belli ac Pacis, &c. 1682. 

(N. B. One of the best English editions of this 
celebrated author is in folio, 1738 — which inpludes 
all the large notes of Barbeyrac.) > 

Targa, Ponderazioni sopra la Contratta- 
ziooe Marittima* Geneva^ 1 692« 

RiCARD. Le Negoce d' Amsterdam. . 

Langenbeck. Annotations or Observations 
(anmercftttngen) on the Hamburgh Ordi- 
nance. 

ApRiAN Verwer. Ideniy'-r'On the Sea Laws 
of Philip 11.^ 

Casaregis, Discours des Loix et da Com* 
merce. 

!Kuricke, Diatribe de Assecuratione, &c. 

^ Barbeyrac was an eminent X^w Professor at Gro- 
ningen. 

^ This is <;alled by some writers *^ A Treatise oa the 
Marine Lawb of the Low Countries." 
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fiYNK£RSHO£K| Cornelius Von. Ad L, 

ASiasiS IX. D. de Lege Rhodia de Jactu ; 

I Vide supia, — & Quiaestionum Juris Privati \ in Opera. 

^ ''' "• omnia— torn, ti, Lugd. Bat. 1767. 

DoMAT, Les Loix Civiles, dans leur ordre 

naturely &c. 

Translated hy W. Straban^ LL.D. 1737* 

BoBtNiEB. Conferences des Ordonnances de 

Louis XIV., &c. Pam, 1729, 

Scriptores de Jure Nautico et M^ritimo; 

{Stypmannu$, KurickCy et Loccenius^) cuin 

pnefation^ Heineccii. 

Hal. Magd. 1740. 

Valin, Nouveau Commentaire siir TOrdon-' 

f Vide (upta, {laoce de la Marine du mois d'Aotlt, 1 i^S I ^. 

*""'*'•***• La Rochelle, nm. 

BuRLAHiAQUi, Principes du Droit Naturel 

et Politique. Geneva, 1764. 

PoTHlER •, . Trait^ du Contrat de Louagei. 

Traits des Contrats d*Assurance. Oetffores 

de Pothier. AParis^l781. 

* The learned and accompIiBhed Sir Williani Jopef» 
whom Dr. Johnson designates as '< the most enlighten- 
ed of the sons of menj"— says of this excellent mitet, 
' Sir^ w. Jontt' (iif. Poiluifii,) in his Essay on die Law of Bailveiits ^ 
p. 615.' Aiol ' — *' At die time when Hm author (LeBrun) wrpt^, the 



% 



EMERiGOif, Traits des Assurances et des 
Contrats^ la Grossed ct Marseille, 1783. * videiupra, 

p. 12. 

BfiifECKE (^pstema Xit% aiTeltttran?, Sgc.) 

Or, a System of Insurance and Bottomry, 
— according to the Laws and Usages of 
Hamburgh, and the principal Mercantile 
Nations in Europe. Hamburgh. 1 805. 

learned M. Pothier was composing ^ome of his ad- 
mirable treatises on all the different species of express 
or implied contracts ; — and here I seize with pleasure 
BJDL opportunity of recommending those treatises to the 
English lawyer, exhorting him to read them again and 
again'; for if his great master, Littleton, has given 
him, as it must be presumed, a taste for luminous me- 
thod, apposite examples, and a clear manly style in 
which nothing is redundant, nothing deficient, he will 
surely be delighted with works in which all those advan- .... 
vantages are combined, and the greatest portion of 
which is law at Westminster as well as at Orleans : for 
my own part I am so charmed with them, that, if my 
undissembled fondness for the study of jurisprudence 
^ere never to produce any greater benefit to the pub- 
lic, than barely the introduction of Pothier to tfie ac- 
quaintance of my countrymen, I should think that I 
had in spme measure discharged the debt, which every 
man^ according to Lord Coke, owes to his profession." 
— Af. Pothier died in 1772. To the mercantile reader 
perhaps an apology may be necessary for giving this 
extract:— to lawyers, if any should condescend to 
peruse this Essay, no apdogy will benecessaryA 

S 



\ 



I 

BoucHEB, P. B. Consulat de la M««> cw 
Pandectes du Droit Commercial et Mari- 
time. ^ Pof^> 1^- 



IV. ENGLISH TREATISES, &c. 

» 

Wellwood, an Abridgment of all S^a Laws^ 
^Q^ 4to. 1613, 

Malyne, Ccmsuetudo vel Lex Mercatoria, 
&c. foUo, 1622. 

This boot contains the laws of Oleron, WisbujTy 
and the Hanse-towns. 

Selden, Mare Clausum, seu de Dominio 
Maris. folio, 1635. 

1 Vide Butler'g The best translation of tins bodt is by « J- H/ 

Hora Juridka, 166S *• 

p. 127. 

MojuLoy, De Jure Maritinjo et Navali. 

1676. 

This work has gone dirough a great number of 

editions ;— though Sir William Scott has observed, 

« 3 Rob. Adm^ ' that MoUoy " is rf himself of little authority^/' 

Rep. p. 269. jjj^ Tefcrences, however, are very numerous, and 

^ihose to books of great esteem among dTSiaas and 
lawyers. 

Magj^ns, Essay on Iqsnrance, &c. 4to. 17 SS* 
Beaw^ Lex Merc^torio. rediyira. &>L 1758? 
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KaiMES, Principles of Equity, foL 1767* 
Parker^ Laws of Shipping and Insurances. 

4to. 1775. 
Weskett, a complete Digest of the Theory, 
Law, and Practice of Insurance, &c.. 

folio. 1781. 

ScHOMBERG, Treatise of the Maritime Law 

of Rhodes, &c. 8 vo. 1 786. 

Millar^ Elemenjts of 1^ Law relating to 

Jj^^urac^ces, 4i:€« 8.vo. 1797. 

Park, (now Mr. Justice Park) System of 

the Law of Marine Inaur^Ujces, ^c, 

«¥0. 1787. 
Burn, Practical Treatise or Compendium of 
the Law of Marine Insurances. 

12mo. 1801. 
Marshall, Treatise on the Law of Insurance. 

8vo. 1802. 

Abbott, (now Mr. Justice Abbott) Treatise 

of the Law relative to Merchant Ships and 

Seamen. 8vo, 1802* 

Evans, Essays on the Law of Insurance, &c« 

8vo. 1802. 

Strickland, Essay on Particular Average. 

No date, about 1802.) 8vo. 

Annesley, Compendium of the Law of 

Marine Insurances. 8vo. 1808* 
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ERRATA. 

f age 143, Note— line 3 from bottom— for « bale**— reaa-*pa<*a§e* 
174, Marginal note 3— for " 159"— read— 160. 
181, line 5 from bottom— dele (,) and (&c.)— insert-^ 

should be shipped. 
936, line 3 from bottom— for << 50"«read— 500<, 
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TO THE 

PRINCIPAL MATTERS, 



A. 

ADJUSTMENT,— Of Gknbral Average .. p. 68 
Difficulty oC adapting it to a Policy of In- 
surance f i. 

Not necessary nor correct to state the 

• amount per cenh .. i^. 

This was formerly the custom . . , . 66 
Instance of an erroneous settlement made 

in consequence of this. (Note) . . iB, 

Of Particular Average ' , . . , , . 73 

Difficulty in ascertaining the prhiciples of 74 
Various modes of adjusting, viz :— . 

I.'^Aa 2L Salvage Loss 99 

2. — On merely the Difference between 

sound and damaged sales . . . , 107 
8.— By comparison between Neat Proceeds 

of sound and damaged sales . . . . Ill 
♦.—By comparison between Gross Pror 

ceedsoi ditto ,* «• •« \, .. 12Ci 



262 INDEX. 

Of Partial Loss on. Ships. 

The correctness of the adjustfMm$ must 

depend on the skill and judgment of 

the person who undertakes it • • 157 

No rules can be given ^mp It i^. 

(SeQ PaliiciiUif Averdgt.) 
ADMIRALTY, Court of,— Case of the Grati- 

iudine cited, {^ote) ... .. .. IS 

Cdstom of the liegisirar «nd Merehanto 

in cases of general average •• •• 21^ 
AMSTERDAM, Practice of,— with respect to 

Salvage Loss {Note) 89 

Ordinance of,— recognises the principle of 

adjusting particular average on the 

Gross Proe^eds V • *. •• «• .% S9 
Orcluuuice ofy*— with re^cfct to fr^ht of 

goods damaged . . « ^ ^ » • • 131 
ASSURED^ — has no longer power to reoe4^ 

when the risk has eoHunenaed • • 182 
AVERAGE, three kinds^of,— G»md,P«nieiil«r 

andPct^** fci ••. •• ^h ^« 1 
[j^eaniiig of $he term wbea applied to 

Maritime Commerce •• •• »« i^* 
-Genial meaamg of the $ann** <» i^ % 
Its Etymolo^ and DerivatWn (Nt^ ih 

Definition of the tlH'ee kinds if£ d %. « i S. 
Meaning c^the teim at Lloyd> «» •« 4 
Its true meaning •« .. ^^ »g .. t^^ 
Custom with respect to k^ ^veiy aftdenl 

date •« «• «« •• k^ .4 •. ibt 
^Qi applieable to a poliq^ o£iiwiriti0^ i$^ 

the first insfs^nce ^« ^^ ^« •• il, 



A vERA6E,«-C0Qlinaed. 

The word << Average*' does not occur in 

the body of the policy • « *i , . 4 
Use of the term in the courts of law in 

this country .. •• •• •• •» ih. 

See art. General^Fafikular tod 
Petty Jveragef abo Mimtrandum» 

B. 

BOATS, — must be cut away from the ring-bolts, 
or from the quarters — to constitute 
claim to General Average . • 16, 17 

Washed overboard — to be considered as 

> 

Partial Loss 151 

Except they be over the stem . . » • ih 
According to the laws of Rhodes not part 

of the ship •• •• 152 

BOND,-* Average Bond of no use unless the 

names of arbitrators are inserted 50 
BREAKAGE,-— things liable to, when a subject 

of average .. •• •« ,« •• 200 

C, 

CAPTURE,— plunder in consequence o^ a sub- 
ject of Par/ia/ Lms •• •• •• •• 153 

In case of capture and recapture, fuU return 

c^ premium stipulated is to be made 179 

3ut. query? (N^e) ,, • iK 

CARGO, — to contribute to general average • . 43 

.Custom of foreign countries •• ^» •• 45 
. . . Yalue of, for a|^K>rtioiunent in the general 
» . ^ . ftfevage ♦. ,• ^i •» ., >4 to5l 



264 INDEX. 

CHARGES, — (extra) arising from 9ale. of da- 
maged goods •• ... ,. 154 

.Two. modes of apportioning these charges 136 
. That formerly in use •,..•• •. ,. t^« 

The present mode 137 

, Charges of recovery in cfue of loss, if 

meant to be insured, oiight, (on an 

open policy,) to be so declared . • 174 

Charges of recovery, — what are {Noit) ib^ 

Whether the extra charges can be added 

%o make the claim amount to an 

average? 211 

Custom of Hamburgh on this subject • • 212 
COLONIAL PRODUCE,— Custom with re- 
spect to valuation of . . . . 166, 169 
CONSOLATO DEL MARE.— A collection of 

the usages of the sea . . • • • • 10 
Different editions and translations of it 

(Note) .. , ij. 

CONTRIBUTORY INTEREST,— to General 

Average .. .^ 64* 

'Value in 'the policy has no concern with 

the value to contribute il. 

Value of ship and cargo to. contribute • • t^ 
' Cargo, Ship and Freight to be stript of all 

* the charges attaching to them . , 6S 
(See General Averaga) 
CONVOY, — return of premium to be made if 

ship depart with convoy 176 

" Penalty for master sailing without convoy 

' (Noie) 17Y 

Penalty for separating from • . . . • • ib^ 
Case ofAmerican ships leaving the convoy ^\ 



INDEX- 265 

COPENHAGEN,— Policies of,— insert " loss or 

damage" instead of " average" . , 2(H 

COPPER-SHEATHING,— deduction fromcost 

^-cu8t;om of Bordeaux, &c. (Note) ASB 

CORN, *- what this word comprehends . . . . 201 

COURTS OF L4W-*recognise only two kinds 
of losses; toial and average 



• • • • 



DAMAGE.— On Ship. 

Of damage done by purposely running 

ashore to avoid a total loss . . • . 2B 
. ■ when chased by an enemy 35 

■ when defending her against 
an enemy S6, 154 

■ when forced on shore • . 148 
by collision • . t^. 
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(See GeneraLAverage*) 

DECK.*-Np contribution can be demanded for 

goods which lie on the deck . . . . 13 

DISC0UNT,-T-usele8s to deduct it from sound 
and damaged sales in adjusting apor- 
ticular average {Note) .. •• . •• 128 

DOCUMENTS— required in Amsterdam for re- 
gulating a loss {Note).. ,• .. 134 

DOUBLE INSURANCE,— what is .. ,. 186 
. ( See Return of Premium. ) 

PUTIES, loss of,— »on damaged goods ought to 
be made good to the merchant by the 
fevenue ,y ., ,. 131 
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EMBARGO,— m c«ie o^ the wages, Sec, M on 

tbe iHnMf •• «• •• •• •• 38 

ExYRA CHAJtsEiaNMsee Charges 

F. 

FLORENCE,— first instance of what is called 
the ** Memorandum" i^pea^ there 
in 1360 *. ;.* • ^ 199 

FOREIGN WRITERS on Insiirance^«-a select 
(ton firom their works recoiiyaEifiDded 
(Nsti) < ,< M^ 11 

< ' ■ ' Ordinances— see jippendix IFl also 

FREE, of Average — see Mtmionxndum 
FREIGHT,— of goods sold to pay expenses in a 
fi>reign port nmst be made good to 

the owner •• 21 

Fmght to contriimte its proportion to the 

charges of Bidvage 49 

—•*•*- also in ease of re«<»ptore » • • • 57 
To comuibute to general average • . • • 56 
JE'oreign ordinances not agreed on this • » 57 
Question, if to contribute to gen. av« when 
the payment of it shall depend on the 
oontingeney of arrival? •« •.« •• ii« 
Mast ccHitribute in ease of re*ci^iire • • ih, 
.Searoen'& .wages to ha deducted from 

freight in value for gen, av. and why 53 



FR£i<?HT,-;-continu€id« 

Case »f no freifht Iq cimtljMite te geli. 

«▼% •« <«*• i« «• •i.*^ 62 

Particular oq«^ ift whMk frdgto ««ight to 

«w^ibute to d^irajr €Pi|»^ilNai incUr- 
_ red m recQveriog gqods {N^) •• 63 
Cmct where the tmdertifrUer oh gOinkvU^si 

pAy the freight {Note)** *. .. 80 
Ib fgsm0t9X at) firei^t due uideBS the goods 

be delivered at. the ^or| oi destina- 
,<-■ ' lien ^ •;« ki' •:• %i». <f <fc •• fr* 
j^xception^ to.the rule «• ia* •• .. t^t 
^ull: freight i)» her {>aid on d^¥ef)i:ef goods, 

Ko^ever mttA thi9}r vaoj be d^aiaged 130 
\yhether the nsej^shaBt gchi leg^jr kisiEure 

&oght? •».«• •« •* «« »• 133 
Cvistom in Spain wih f9afis^ |e freight 

^iV<»<«) 3i *• «4 :^ft k4 >•• 134 

Qf policies on freightr «tt .<« «» •• 173 
Jhe .word JreigH does Ik^ o«Je«tr hi tiie 
Mevioraiidam «ned bjr die istiftirafice 
companies (iVp<«).,. .,« .«:• •• 203 

I ...... .»••• 

.^ ^laimtoit ••• •• i4 «% .• 6 

May.arise fr«* two fi^iMff «% rf« ^«. 6, 7 
Sie^ites iifoessarjr pi inak^ tb« cki6i 

valid. ».• -^^ ■•• ••-k* fc4 •• 7 
Ifothkg Imt iannitieilt dH|kg«r julN^fiei €^ 

p)mmQfthis]aB4-^4 ft t^ •« }6 
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•255 INDEX. 

General Ayeraoe,— continued. 

. Mistakes of fbragners on this he^ 77 16 
Cases of. claims for general average on 

which there is no dupute 9 

• 1. Jettison, the most ancient soiurce of 

claim 1^, 

Contribution cannot be demanded for the 
jettison. of goods that lie on the deck ISi 
• 2. Damage done to cargo in effiscting a 

jettison 14 

S. Damage done to ship in eiecting a 
jettison « 15 

4. Cutting, from, or slipping from an- 
chors to avoid rocks, &c ib^ 

5. Cutting away masts, &c it. 

6. Materials used at sea for purposes of 

g^ieral safety « 17 

7. Loss on the Cargo sold in a foreign 
port, to pay charges • ^ , • ^, 18 

8. Freight of dittd v« 21 

9* Pilotage o|i putting into a port in dis-r 

tress.. ., ,. 22 

10. Expense of unloading the cargo for 

the purpose of repairs, &c ib^ 

11. Expenses of getting ship off the 
ground •,.. 23 

When, this becomes a general average, and 

whennot ,, Uk 

12. Hire of extra hands, &c t}« 

13. All extra charges incurred for general 
good, &c 2^ 

14t The sum paid to ships, boatSy^c. for 

wsi«to»ce, &c. , , ,, ,, ,. ., 2S 
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Gekeral Average^— contmiied/ 

15. Sdvage for rercapture .7 77 V7 25 

IQ. Money, &c, given by neutrals to re-^ 

lease ship, &c • . . • 26 

17. Charges for releasing ship when un- 
justly, detained • • •• 27 

Other subjects for general contribution ' 28 

Claims for general contribution which are 

dtmhtful or not allowable 29 

a. The repairs of damage sustained by 
ship purposely run ashore to aVittd 
being driven ashore • • ib. 

Opinion of foreign ordinances respecting 

this question SO 

Contemporary writers not conclusive on 

thishead .. 32 

Arguments against its being a subject of 

general contribution • . • • $2 to 34« 

b* Whether damage sustained by running 
ashore when chased by ah enemy, be 
a subject of general contribution? 35 

c. Damage and expense sustained in de- 

fending ship against an enemy* • . 36 
Decided in the affirmative by foreign or- 

dmffiQces • . • • • • • . • . • • ib. 
Distinction necessary to be made in this 

case •• •• •• • ib. 

d. Expense of curing hurts of the crew 

in defending ship against the enemy 37 
e« ' Wages and provisions of ship's com- 
pany • • • • • « • . 38 

f. Repairs done to ship in a foreign port 40 
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GsKBRAL AVERACSy<>* 

.g. Sum pramitfeA to team^ fiit eiM* 
tiiuia dyriag a ttann, A^. B«t vecow' 
able •• .. « 

Aemsrius oil iim affortimau^ of gen. 

Av. *• « ^ .. 4^ 

GMil; vanatioili n the practice • • • . ih» 

QetaiwMtJooii of fiBg^ cpivts oTjiu. 
tice furwk but littte a^rtkonty on 
Aifittibjepl •• •• .. •• •• t^. 

Sbi§ aad eaigo (tf of ai^ valiie) must al-f 

vay9 pontcihate 43 

TlVlietber the fteighi ougbt ia aome c^s 

i9 not 80 9ati8£ftctoni3r ae^ed • • • • t£* 

Valvioo{l)becar^&rgoD.ay* .. •• t^. 

^djg^tm^t in an intennedkite port al- 
ways to he avoided . . 49 

If th^ ship be lost aad the casga s^t on, 

Ae frei^t BMist coatribute • • •» U. 

V^hle of ship Ibr general average . . • • SI 

Value of ^dj^A/ for general av^mge •• 56 

fibieigD QrdJneiicei ^ifier in iegai>d to the 
vflue :lo ooBtidbttte ofshipy cargo and 
fr^ki 4^51,56 

Seanien's wages not to cooli4h«te~aBd. 
why .. .. 59 

JSome persons hold that provifiioiid should 

not contnttHit^ '• 61 

Ko aatisau;to«y reason fbr this .. .. 62 

Case nifiy oeour in which the d»p alode 

ahail pay .the general average •'. ib, 

fii^n^fcs oujthe (3oBkiibutory Interest ••• 64 



GeNM At AviSIt AGX>-*»00PlJBIiM4» 

Und^rwiiterit no^ liatk to p^j general 
average iws iviaid^ up Jn for^jgp coim- 
.trie3. {Note) ,. ,. ,, ,. .. 69 
OR08S rtiOQEED8.^Tlm oa^j equiuO^Ie 
mod^ of a^jiUAting a ^ticidar ave- 
jrn^^ •• •• ,* •• •• .. .. 120 
Petermbed by th? CourU of King'^ Beach 
and Cominon Pl^ia to he the kv of 
. JBngl^nd ..«..••• 9* •• •• •• 93 
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tIAMBURGH,~OjBdmiM&ce of« vit(b respect to ' 
the wtereft in a poUcy oa goods 

{Noie) ., .. .. 161 

( $ee iKoax of Authority xitei, ) 

I, J. 

INDEMNITY^— Erroneous opiii^oiMit respect- 
ing it • « »• .^ «. •• •«. 96 
On the principle of a salwuge lo9$ on a 
profitable market the merchant can 
. never get his iqdeaiQUy • • ^« 104>, 105 
Only one case where the merchaat is in^ 

demaified on ^he neol proce4«2f •• 112 
Of the Assured's indemnity when the ad- 
justment is made on the gross pr^^^ds 129 
Mercantile indemnity — not the ohject of 

iosuranQe*. ^^ •• i^* 

(See Pgrticulqr Average^) 
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INSURANCE,— Contract of; of much later date 

thto the contract of average .. ^. 6 
When it commenced in this country un- 
certain '{NaU) t^** 

foreign writers on — a selection from their 
works would be useful to the practi- ' 
tioners in Lloyd's {Note) •• .. 11 
Intention and end of insurance . . • -95 to 97 
Not intended to afford a mercantile indem- 
nity 129 

Vitiated, if goods are over-valued to de- 
fraud the underwriter • . • . . . 170 
On illegal insurances no return of premium 

can be demandetl — and why . ^ . . 183^ • 
Over insurance, a return of premium for 185 

Double insurance, what 186 

INSURER, — Not always in the place of the as- 
sured • •• 103 

His risk ends on the landing of the goods 127 
This of consequence to be recollected 

[Note) .. .. ib. 

INTEREST— (5Aor<), a return of premium for 185 
JETTISON, — the original source of genial 

average contribution • . • , « . 9 

Laws of Rhodes on ib. 

Cases in which it may be made • • * . • 12 
To lighten the ship in a storm . • . • IS 
Or. when pursued by an enemy . . . . il\ 
Or when aground, for the purpose of float- 

> 

log her . . . * lYv 

Contributioncaiinotbedemandedforgoods 

jettisoned, if they lie on the deck • • il» 



* 



INDEX. 273 

Insurance^ — continued. ' 

Rules and exceptions with respect to con- 
. ^ tributions for jettison . . • . 13, 14 
Forms prescribed by ancient laws with re- 
spect to jettison • . • • '• • • . 28 
Fraud suspected when these forms have 

been iao weU observed • . • • • • 29 
General principle to be adhered to • • ib, 

K. 

KONIGSBURG,~Ordinance of, f 9, 10, 11, 
recommended to the perusal of the 

lawyers ( Note) 30 

( See Index of Authorities cited,) 

L. ■ . . 

LANDING,^of the goods — The insurer's risk 

ends on the landing of the goods , . 127 
Tliis of consequence to be recollected 

{Note) .. f*. 

LLOYD'S,— Custom of,— with respect to freight 

contributing to general average ^. SS 
. Practice of,— ^with respect tp commission 

on damaged sales (Note) .. •. 100 
Evidence in courts of law, with respect to 
the custom ofg — should be taken with 
. great circumspection — findwhy(iVo/e) 165 
The Provinonal Committee of Lloyd's re- 
commended a revimon of the policy 198 
LOG-BOOK,T— of more use than a protest in as- 

certainingdaimsforjOor/ta/iocsonship 157 

T 
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874 iKDEX. 

LONDON ASSURANCE GOMPANY,-.fint 
^ disGorer the intuffioiencjr of liie 
JIdemwandum to protect ^ in*. 

mifer 199 

-They insert in the Memarauium Ifae words 
^< nee and saltpetre^" among the arti- 
cles free of all avemge 201 

They do not insert freight in the Memar 

randum {Note) 209 

IfOSS>— fh>m mistake, ignorance or negligence, 

is not a peril of the sea . • .... 150 
— therefore for such loss there is no clain^ 

on the underwriters Uf, 

Courts of law recognise but two kinds of 

loss, total and average •. G 

(See Partial Loss and Partkukv 
Average Loss^ &c.) 

■ ■ * M. 

MAGBNSy— his recommendation tomerchai^tS) 

arc 2S9 

MANUFACTURED GOODS,— mesM of de- 

teraiiwng the oiarket price of •• IQQ 
Form of a^nstmoit of a particular ave- 

age on {Appeftdu ii) . • • • • . 234* 
MASTER^^-^Ip what oases he has a full controul 

over the cargo (NoU) ,. .. 18,19 
Whether he can revise to detiver the goods 
to the mefcha&t untU he be satisfied 
for the general atesa^? .. •• •• 50 
Cuatom ^ this poiiit .. •• ., «• tie 
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177 
197 
ib. 
196 
199 



Mastsr,— ccmtinued. - ' 

Sabjif^t lo j^esfikf if he sail vntbouts 9t 

sqwiike from cmwoy without leave 

iNote) 

MEAmKANDUM»---r^(wks on th^ 
Mai^ diiisules Imm aria^ on it 
Pifierent bea4ci of inquiry 
(L) Of the 07:^91. and Inie^iiom of it 
When it ficst appeared in this ^o^mtry . . ib. 
Of mudi earlier date in foreign countries ib. 
Foreign policies did/not contsin the condi- 

tionxelative to the 9hip being stranded ib* 
(11.) Of the words Owti, FUky Salt, FrviU 

Flour and Sml .. .. 201 

Hie word « Cora" coooq[»rcbend0 pea# iM^d 

beans, ^c. . • « • ^ » ib. 

The word << Salt", does not f^on^rehend 

sokpettM •• •• •• ,. •. •• f^. 

(Ill,) Of the words frte frmu average 

under eSS per cenU and under aSS per 

cent... ^ .. 202 

Words ^< free of average under ^S per 

cent." distinctlj understood . . • » ib. 
Some foreign, oidinances include general 

average in this wanrant^ (Note) . . ib* 
DtfRsreace of opinion witJ) respect to the 

words << free of aterage under aS5 per 

cent," .• .. 203 

. Purpose of inserting the^ dames • • •• 204 
Some for^gn policiea insert the words 

^< loss or damage/' instead of '^ ave- 
rage" 

T2 



ib. 



276 INDEX. 

MEMORANDUM,— -continued. 

When several articles are insured together 
the claim should be analysed,— -and 

why 204t 

Various clauses inserted in policies to guard 
the assured against the effect of the 
above article . . • . • • • , . . i^« 

Usage on this head . . • • 206 

Case where it is thought the printed words 

should over-rule the written ones • • 207 
Intention of the Memorandum when first 

inserted {Note) 208 

Questions on average on xAip not amount- 
ing to sSS per cent. 209 

Whether the claim for part. av. must 

amount to a£5 or dlS per cenUunih' 

out charges? .. .'. •• •• .. 211 

{ IV. ) Of the words — " warntntedjreejrom 

average unless general or the ship he 

stranded".. :. 213 

). Of the words — ^^ uforranted free from 

average** ih. 

Two important cases on this point t^. 

First case detailed . . • . . • • • 214 

Second case • • . . 216 

2. Of the meaning of the words *^ uft- 

lessgeneraV 218 

the sfup be stranded"^ .. ^. .. 219 

(V.) Of the word « Stranded" ,. .. 229 

Opinions on , . . . , ,ii. 

Pefinitionof •. .. ., ., ., ,, ?5» 
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MftMoftANDtJM, — continued. 

Cases determined on this head • . . . 224r 
Lord Kenyon's opinion of •• •• •• ib. 

Lord EUenborough's opinion of . . 225, 228 
His lordship's advice on this subject 

{Note) 222 

MERCHANT,— tlie custom in former times for 

him to sail with and take charge of 

his goods . . 9 

No obligation on him to dispose of sound 

goods by public sale .* .. •• 136 
May at any time declare on die policy the 

interest insured, &c 170 

Opinion of Lord EUenborough on this head 171 

• N. 

NEAT PROCEEDS— This principle incorrect 

for adjusting a Partieular Average 111 
It professes more than it accomplishes • • 119 

NEGLIGENCE, — mistakes or ignorance, of the 

master, Sec. are not perils of the sea 150 

ORDINANCES, foreign, though not in force in 
England, are yet of authmty ; aild 
why {Note) .. •. .... .. Si 

P. 

PARTIAL. LOSS.— Diffisrence between the 
terms ParAsjl Lm and PariicKlarJve' 
rage .. ,*• 73 



S78 ISMX. 

Partial Loss,— contkued. 
On GooDt ;-— 

What is pvoperlj 80 oalled ISS 

Mode of adjitttiBg it •. •. •« •• ib, 
No diffef«nce of opinioB on tdus fasftd .p ib. 
Mode of adjusting a partial hts whea it 
imd k particttlar wen^e occur on ibe 
swAe int»i«6t •• .. •• •. .. 139 
ON SHIPS, — in what case the imAirer diall be 

^ isible, not weN determined •• •• 146 
Wear and tear of the voyage not a subject 

of'partial loss 147 

Illustration of this bjr example • • • . i^. 
DUScaky^ in disttogoishing wear and tear, 

and partial loss •• •• »• •• 157 
Cases which constitiUe partial /of5, vix* 
(1.) Damage done tq^ a ship when forced 

on shore 148 

(^.] Damage by cdfision > « « • , . ib. 
Foreign writers on this head • • • • • . 149 
(S.) Damage done to the upperworks,^. 151 
{4.) Boats washed overboaid •• •. ib. 
(5.) Loss by lightning or accidental fire 152 
(6.) Loss incurred while scudding before 

the wind, lying to, &c. . . ^ . • • 153 
(7.) Plunder or damage in consequence 

of capture •• *. «« i^^ 

(8.) Damage done to ship when defend* 

ing her against an enemy .^ . . 154 
Reason why this should be considered as 

a partial loss • . . • • • » *« • « Ji5fi 
(S;) Sails spfit, &c. by<<iRyiiig n press 

of sail to escape capture^ &«• « • • • ib. 



I^AliiTiAL Ldss,-Hiontinii«d. 

idpringiag a leak al sea msralj hj fram- 
ing is nof a partial low . . • • • . 156 
CioiTioctiieas of the claim d^penda gteiMy 
0n the skill aod judgmait of the per- 
. sdn.who makes the adjustmept • • Iff! 
^o rules can he given ^or aU cases • • ibi> 
Usual deduction in adjusting daim • • 158 
. Equitable reasons for sudi deduction • . ih. 
iPAiRTICULAR AVERAGE,— Not anaceumte ^ 
eicprestton (3r«A?) ». *. «• •• 1l2 
Difference between U and & jiarAil hms • • 75 
. The .term should be confined to the mode 

. of adjustment •« •• •• «• •• 73 
How the term is used in this Essaj « « 73 
iTwo modes «fai^ttstiag.. •« •* ^. t^. 
For^igOL writers affiard little information on 

this subject '•. •• »• ^. «• 74> 
Of the mode ^dlbd^a SeUmagt ksir^inwhsLt 

it consists •« •« •• •• *. 75 
Only onecaae wh^re it is coccecttoaii^t 

a Partidokir Average, as a Sahage lo$s 79 
Of the mode called a Pmikular Jttemge 83 

Eaqmrjrimo die history of 86 

Suppoised origin of adjusting a particular 
anreittge by reference to- i3tie mtuiet , 

price, of the sound, goods • tb. 

Adjustment on die ftmi^r^oeeds was the 
generally, received doctrine in this 

country .« ••- «. ^ 88 

. wAdJHSiment on dm gr09t yr s oB s rff , when 

practised • 89 



360 IIN^DEX. 

Particular Avjbrage,— eontinaed. 
Principle of ad^intment at Hambttrgfain 1719 J . 89 

-^-*— in Lloyd's in 1750 • • • • t^. 
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Ordinance of Amsterdam recogmses this 

. prindple • . . . • . . . • . • • i^ 
. Causie of Leun$ v. Rucker •, • . • * 90 
. iCaiise of Johnson v. Skedden ; . • . •-• 91 
. The gross-proceeds determined l^ law to ' 

be the true principle • • ' s . • . 9S 
Some disBatisfaction still prevails in the 

. commercial world on this head • . 95 
. Various illustr8tk>ns of the modes of ad- 
justing a particular average • • . . 97 
. (1.) On the adjustment as a salvage loss 99 
. Reasons given for continuing this praetice 105 
. (2.). On the adjustment— on the<2{^ence 

between sound and damaged • • . . 107 
Three different modes of stating a parti« 

cular average (Note) .. .. ;. 109 
Custopiary mode not the best • « , « ib. 
QjoBstioa of repladng^ihe damaged goods 

with sound considered no 

Case to illustrate this . . i^. 

. No principle correct unleiss it refers to the 

. prime cost and the mariet price • . Ill 
(3.) On the adjustment on the neat-pro^ 

ceeds .. .. ., .. .. .. .. j^. 

Material objections to this mode of ad- 
justment .. _ .. ,. Ill to 119 
. Examples in illustration. . . 113 to 117 
(4.) On the adjustment on Ae gross-fro- 

^««& ^ .. .. .. 120 



Particular AvERA^Sy— continued* ?. 

Superiority of this luoile shown by eziun- 

pies .. .. 121 to 124 

Objections. answered •• ,. ^124«tol29 
This mode peculiarly adapted to the ad- 
justment of claims, and why •. • • 129 
On the assured*s indemnity on this mode 

of adjustment. •. . •• •• •*• •• it. 

On selling whole pack^ei of goocte when 

only part is damaged ' • . . • • . ib* 
Reason given by the merchant for this . . 144 
. On Ships ;*—( S^ Partial Loss.) 
PASSil^fGERS,— not. to contribute for their 

baggage in general averi^ • . • • 44 

Ordinance of France bppo^s this (N^le) ih, 

PETTY AVER AGE,-:What is :..... 3 

PILLAU and ELonigsburg,— -oh the extent; of the 

ports of (Note) .. .. •* .. 30 

PILOTAGE, on putting into a port m distress, 

a subject of general ava'age . . • • 22 
PLUNDER, in consequence of capture, a par- 
tial loss .• .. ,. ,. .. .. 153 

POLICY,-"the object of .. .. .. .. .. 97 

. Written clauses in policies overmleprinted 

ones {Note) .. .• 207 

(See 'Memorandum,) 
PREMIUM,— return of .... .. 175 to 196 

Under what circumstances the assured is 

entitled to a return of premium .. 175 
(1). When it is f/i^/a^M^ fir in the po- 

. licy. .. ...... *. ib. 

In every claim of this nature the diip must 
have arriyed at her ultimate port of 
destination *. •• .- ♦. .. 176 
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PRXMIUM9--*C01ltflBI8d. 

fiftocpt idwra the i«toni is fo# ii^k^ ill^ 
voyage short of her ultimate ]port o( 
destioatioa ». ;• • i^ti 

Bfitam «o be made if the ship <2^^ with 

iioiwoy .. .. 176 

Ma^^ must not leave die convoj inten- 

tionally .• • .* •• 177 

Peaaities lor so domg (Noie) * • • . ih 
Cmtiom of retwn in case of particulate 

nveitige •• hk •••• •• «. 178 

The law in opposition to this •• •« • . ih 
In case of general average br recapture 

the msurerretainsllie whelepretnium l?d 
Ofretumofpceniium for amt«^ •• «. 180 
(2*) When a return of premium o mpUed 18l 
Of the cases where the whoie premituot 

shall be retained or fetinriied 181 to l84 
Of a telum of premium for short inhresi 

or <m€r4mturanee •• .. 1 84 to 186 

- m » ■ ■ M ■ f I £or dotUfleinsurimce IVB 

Of the cases where a haif p«r cent should 

be retained by the insurer . . \^ tj. 
lUa is a very aadent custom •• ••. ,. ib*. 
Reasons for the rule •• • . j. .. ib. 
Acknowledged and acted upob at Lloyd's Un 
(S.) Examples of Cases where the prac- 
tice is not settled as to return of pve- 
mium after the terminatbih of risk 

CAaEl. i 189 

Case 2 ., 191 

CasbS. .. .. .. 196 

HtOTESTS,-^ genenlunaatiiftietorjrevideiice 

iA case of claim for poilM/btfir .. 15? 
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PROytSIOMEl^-^iiie f^wm hold dM they 

liioiiM b6 ^ddttded fiMi llid Ireigiit 

Sei flpp<KPtl6akig the vahie to comri- 

bttte to general avi^rage •• .-, . .. 

No aitfiifactaiy reason for this * •« •• 

Belong to the «% and not to the ft&^ 



61 
62 
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R. 

RANSOMr-fi^merljr the praetioe to funom 

British sh^ when ca|>tQi^ 

Now illegal ^« •• •« •• 

RECAPTURB,<-abttse which prevails with re-^ 

spect to it in tbp West Indies 

Order of the Privy Council with respect 

to It ( IMt) •• •• ■»• •• •• 

In case of re-capture the property reverts 

by law tp the original owners ^c* 
Rule in France With respect to it {fJ^oie)' 
Salvage fixed by law to be paid in oases of 
R£COMP£NSE,*-^e items in gemrMi mm^t 
which come under the head of 
IS£ferenee bettreena daim for Mecomptnse 
and one for ikr/t/n/toii • . • • • • 

R£PAIRS,-*of itmagei hicurred donig die 
voyage— not a subject of. general 
avifQge •• •• •• •• .. •• 

RESTITUTIONr-Hn what €»es it Is to be nifde 
Difference between a claim for S^UtUum 
and o^e for Skcompeiue % . « • • . 
RIBTU&N OF PREMIUM,^ 

(See VKEUTQu-^vmiVBjss of^) 
filCE-Miot conridored aa << Com" 
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284 INDEX. 

RISKr-^'Whcai feraiinatedi no declaratioti of in^ 

terest can be made on the poUc-y • . 171 
The law.fMrmerly that it should attach ac- 
cordjng to priority of dates and sub- 
iicriptio&s .• • •• •• •• •• •'• 186 

Thk in soioe cases more equitable than 

the present mode 187, 196 

ROYAL EXCHANGE ASSURANCE COM- 
PANY struck out the word << Strand- 
ed" from the M^norandum •« •• 199 
They do not insert fiei^t in the Memo- 
^ ^ randum (Naif) •. *« .. *. 203 
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S Atil',-*thi& word in the Memorandum does not 

comprehend ju/^pelre •• •• f 201 
SALVAGE, — Charges for re-capture,^a sub- 
ject of general average •• •• .. 25 

' Fixed by law 26 

Decreed by Admiralty Court to be due on 

freight of a ckariiered ship . • . • • 58 
Sabfoge Xofjr.^Of the general meaning of 
. .the term .. •• •.•.». •• 78 
Assumes a complete aband<mment of the 

goods •. •. *. •. •. .. 103 
(See Parikular Average*) 
SE AM£N«i — Their wages secured to them on the 

bottom of the ship (Note) •• .. 75 
May Bue in the Admiralty Court for their 

wages, if the owner.be insolvent (Note) 76 
In case of 'shipwreck, they have no lien on 
. the salvage for their wages • • • • i^. 
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SiBAMENy'^continued. 

But should be paid for their trouble and 

risk .. .... ,. .. •• .. 76 

Provision made by statute for this . . ih^ 
It is agreed in all countries that if the ship 
and cargo be entirely lost they have 

no claim for wages ib. 

Should be paid wages in proportion to the 

npat amount affreight received ( Note) 77 
And see Note on this subject at length 75 to 78 
(See Wages,) 
SHIP — to contribute to general average . . . . 43 
What value shall contribute . • • . 51 to 56 
Custom of foreign countries on this head 51 
Present practice in England • . . . • . 32 
Of the true prihciple • . • . • • • • 54 
No general rule can be given on this sub- 
ject- and why .... > i^. 

Of particular average or partial loss on ship 172 
Of the value of ship .... . . • . . . . ib. 

Ship purposely run on shore — See General 
Average. 

(See Partial Loss on Ship.) 
SPECIE, — to contribute to general average the 
' same ajs other merchandise, when la- 
den on board on freight • • .-. • . 44 
Otherwise not to contribute •'. .. •• t^. 
STOCKHOLM,— policies of, insert << loss or da- 
mage" instead of " average" . . , . 204 
STRAND£D,^meaning of the term . . . . 222 

What shall be considered as such . • . .' 224 
Foreign policies do not insert the condi- 

|;ion relative to the ship b^ing stranded 199 



e86 INDEX. 

TiiAirDBD,«-coiitinued. 

The JjmiimA$mmmce Caaofmy w«re Ae 

first to strike out this condilioii • • IdO 
(See iMmofoiMfipO 
8UGAR|—- washed out, preetioe of {4oyd's with 

leapeet to (Ml f9f t^ •• •• 80S 

T. 

TOBACCO.— Clause inserted in policy ^en in^ 
sured from the place of its growt&y^^ 
^dwhy , .. .. ,. 2QB 

U. 

UNDERWRIT£BS.'--Loi4^ pre-emineuqe of 

those of London (Note) » . » . 5 

Not liid>le to a daim for geiieral average^ 
as made up in fore^n countries, — 
imdwhy (NfUe) 69 

Judgment of Court of King's Bench on 

this subject (Nah) U* 

The underwriter has no coneenr with the 

fluctuation of the markets •• .. 96 
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